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The Validity of Arbitral Awards and the Public Policy Nature of 
International Sanctions 

by Stéphane de Navacelle, Julie Zorrilla and Gregory Arnoult 

Executive summary 

International economic sanctions have increasingly affected commerce over the last decades 
and, consequently, have now become a frequent staple of international arbitration disputes. 
Accordingly, arbitral tribunals have had to examine their scope and consequences in settling 
commercial disputes. However, because of the public law nature of sanctions, questions related 
to their impact on arbitration proceedings have legitimately been raised. While the arbitrability 
of disputes has not been affected by international sanctions, their overriding mandatory nature 
has raised questions as to whether these rules may form part of public policy and to what extent 
compliance of arbitral awards towards international sanctions should be assessed and 
reviewed by domestic courts.  

Abstract 

The recent geopolitical context has highlighted the importance of international economic 
sanctions as a tool of political and economic disputes resolution method. These measures which 
have become frequent over the past decades are specifically aimed at affecting trade and 
commerce and, as such, may form part of commercial disputes, especially when involving 
States or State entities. As such, arbitrators and parties have had to take these rules into 
account, even though their purpose and wording – as international public law instruments – 
do not address the management of their consequences on contractual relationships. Arbitral 
tribunals have had to assess whether these international sanctions necessarily had to be taken 
into account, as part of the lex contractus or as overriding mandatory rules, whether these 
rules affected their jurisdiction or the arbitrability of the dispute, whether they form part of 
international public policy and to what extent the solution of the award they render is affected 
by the imperatives of applicable sanctions. In controlling arbitral awards, reviewing courts 
have also had to assess the validity of awards in light of these sanctions, notably on the basis 
of international public policy. This article is aimed at reviewing and comparing how courts, in 
various jurisdictions and important arbitration fora, notably in France, the United States of 
America, Switzerland, but also in Quebec, Italy, Germany, Austria or in the Netherlands, have 
interpreted international sanctions as overriding mandatory rules and/or public policy and 
how they examine arbitral awards when there are links with international sanctions to 
determine whether they comply with public policy.  

Introduction 

International sanctions may be defined broadly as “measures of an economic – as contrasted 
with diplomatic or military – character taken to express disapproval of the acts of the target or 
to induce that target to change some policy or practices or even its governmental structure”.1 
Economic sanctions aim to restrict trade and commerce, i.e. the flow of services, commodities 

 
1 F. Lachenmann & R. Wolfrum, International Economic Law – The Max Planck Encyclopedia of Public 
International Law, OUP, 2015, p. 242. 
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and finance.2 They can take the form of general trade restrictions of importations and 
exportations, select restrictions (e.g. on military equipment, weapons, etc.), restrictions on 
investments and transfer of funds, or sanctions on specific entities or individuals such as asset 
freezes.3 

International sanctions can be imposed by different entities.  

At the top, the United Nations (“UN”) Security Council which can take restrictive measures in 
order to maintain or restore international peace and security,4 on the basis of the UN Charter.5 
These sanctions are binding upon UN Member States and supersede any other international 
obligation of those States.6 However, they do not have a direct effect into internal law and must 
therefore be implemented through local legislation.7 Measures taken by the UN Security 
Council on that basis range from “comprehensive economic and trade sanctions to more 
targeted measures such as arms embargoes, travel bans, and financial or commodity 
restrictions”.8 As UN Security Council sanctions require a majority decision of the Security 
Council, including the unanimous vote of the five permanent members thereof,9 they are 
described as multilateral sanctions and are often deemed as reflecting an international 
consensus and constituting transnational public policy.10 The UN Security Council has taken 

 
2 See M. Azeredo Da Silveira, Trade Sanctions and International Sales: An Inquiry into International Arbitration 
and Commercial Litigation, Kluwer Law International, 2014, pp. 15-22 for a detail of trade sanctions. 
3 See e.g. H. Ascensio, Droit international économique, PUF, 2020, para. 37. 
4 “Sanctions”, United Nations Security Council, https://www.un.org/securitycouncil/sanctions/information 
(consulted on 8 March 2024). 
5 United Nations Charter, 26 June 1945, Article 39 (“The Security Council shall determine the existence of any 
threat to the peace, breach of the peace, or act of aggression and shall make recommendations, or decide what 
measures shall be taken in accordance with Articles 41 and 42, to maintain or restore international peace and 
security”); Article 41 (“The Security Council may decide what measures not involving the use of armed force are 
to be employed to give effect to its decisions, and it may call upon the Members of the United Nations to apply 
such measures. These may include complete or partial interruption of economic relations and of rail, sea, air, 
postal, telegraphic, radio and other means of communication, and the severance of diplomatic relations”). 
6 United Nations Charter, 26 June 1945, Article 25 (“The Members of the United Nations agree to accept and 
carry out the decisions of the Security Council in accordance with the present Charter”); Article 103 (“In the 
event of a conflict between the obligations of the Members of the United Nations under the present Charter and 
their obligations under any other international agreement, their obligations under the present Charter shall 
prevail”). 
7 See e.g. Cass. civ. 1, 25 April 2006, No. 02-17.344, whereby the French Court of Cassation ruled that UN 
Security Council Resolutions are only binding upon States and do not have a direct effect under French law unless 
they are implemented, although they can be taken into account as a fact.(“Whereas if the resolutions of the United 
Nations Security Council are binding upon its Member States, they do not have, in France, a direct effect until 
their requirements have been transposed or given a mandatory effect; however, they can be taken into account by 
the judge as a legal fact”) (unofficial translation). 
8 “Sanctions”, United Nations Security Council, https://www.un.org/securitycouncil/sanctions/information 
(consulted on 8 March 2024). 
9 United Nations Charter, 26 June 1945, Article 27(3) (“Decisions of the Security Council on all other matters 
shall be made by an affirmative vote of nine members including the concurring votes of the permanent members; 
provided that, in decisions under Chapter VI, and under paragraph 3 of Article 52, a party to a dispute shall 
abstain from voting.”). 
10 See J.-B. Racine, “L’arbitrage commercial international et les mesures d’embargo – A propos de l’arrêt de la 
Cour d’appel du Québec du 31 mars 2003”, JDI 2004, p. 89, para. 23 (“[…] most often, the multilateral embargo 
is taken by several States with values that are commonly shared. Transnational public policy should not set aside 
such a measure. Any doubt is lifted when the multilateral embargo originates from an international organization 
such as the UN. In that case, the embargo measure is transnational public policy”) (unofficial translation); G. 
Bastid-Burdeau, “Les embargos multilatéraux et unilatéraux et leur incidence sur l’arbitrage commercial 
international – les états dans le contentieux économique international, I. Le contentieux arbitral”, Rev. arb. 2003, 
 

https://www.un.org/securitycouncil/sanctions/information
https://www.un.org/securitycouncil/sanctions/information
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approximately 30 sanctions regime in the past 60 years, with 15 sanctions regime currently in 
force.11 

Other States or entities may also take economic sanctions, either spontaneously or to implement 
UN Security Council sanctions. For instance, the European Union (“EU”) can impose sanctions 
consistent with the objectives of its Common Foreign and Security Policy “to bring about a 
change in policy or activity by the target country, part of country, government, entities or 
individuals”.12 Sanctions may be imposed through EU Council Decisions, which are binding 
on EU Member States, and, as the case may be, depending on the respective competence of the 
EU and its Member States, through EU Regulations, which are directly applicable in the 
Member States legal order.13 The EU also implements UN Security Council Resolutions via 
EU Council Decisions and Regulations, which help ensure harmonious implementation within 
the UE.14 

Other relevant individual frameworks include sanctions taken by the U.S.A., either via Acts of 
Congress15 or Executive Orders,16 the Switzerland Federal Act on the Implementation of 
International Sanctions of 22 March 2022,17 the United Kingdom Sanctions and Anti-Money 
Laundering Act 2018, whereby the United Kingdom can take spontaneous individual sanctions 
or implement UN Security Council sanctions.18 

 
p. 753, spec. 776 (“Finally, there appears to be an agreement amongst authors on the qualification of Security 
Council resolutions as éléments of a truly international public policy. This has discussed by academics since 1990 
and has not been challenged since. It has been stated by case law, notably the arbitral tribunal in the Air France 
c. LAA case. Accordingly, the arbitrator must give full effect to national measures taken for the implementation of 
Security Council resolutions”) (unofficial translation). 
11 “Sanctions”, United Nations Security Council, https://www.un.org/securitycouncil/sanctions/information 
(consulted on 8 March 2024). 
12 Council of the European Union, Guidelines on Implementation and Evaluation of Restrictive Measures 
(Sanctions) in the Framework of the EU Common Foreign and Security Policy, 4 May 2018, para. 4, 
https://data.consilium.europa.eu/doc/document/ST-5664-2018-INIT/en/pdf.  
13 Council of the European Union, Guidelines on Implementation and Evaluation of Restrictive Measures 
(Sanctions) in the Framework of the EU Common Foreign and Security Policy, 4 May 2018, para. 7, 
https://data.consilium.europa.eu/doc/document/ST-5664-2018-INIT/en/pdf. 
14 Council of the European Union, Guidelines on Implementation and Evaluation of Restrictive Measures 
(Sanctions) in the Framework of the EU Common Foreign and Security Policy, 4 May 2018, para. 38 et seq., 
https://data.consilium.europa.eu/doc/document/ST-5664-2018-INIT/en/pdf.  
15 See e.g. the Cuban Democracy Act of 1992 (CDA), 22 U.S.C. §§ 6001-6010, the Cuban Liberty and Democratic 
Solidarity (Libertad) Act of 1996, 22 U.S.C. §§ 6021-6091 and the Iran Sanctions Act of 1996, 50 U.S.C. § 1701.  
16 For instance, the International Emergency Economic Powers Act (IEEPA), 50 U.S.C. §§ 1701-1706 allows the 
U.S. President to impose sanctions via Executive Orders. This has notably been used against Iraq and Libya, see 
“Sanctions Programs and Country Information”, Office of Foreign Assets Control, 
https://ofac.treasury.gov/sanctions-programs-and-country-information (consulted on 8 March 2024). 
17 This Act (short-titled “Embargo Act” or “EmbA”) has been adopted to “enact compulsory measures in order to 
implement sanctions that have been ordered by the United Nations Organisation, by the Organisation for Security 
and Cooperation in Europe or by Switzerland’s most significant trading partners and which serve to secure 
compliance with international law, and in particular the respect of human rights”, EmbA, Article 1(1). It defines 
“compulsory measures” as measures that “a. directly or indirectly restrict transactions involving goods and 
services, payment and capital transfers, and the movement of persons, as well as scientific, technological and 
cultural exchange; b. include prohibitions, licensing and reporting obligations as well as other restrictions of 
rights”, EmbA, Article 1(3). 
18 Sanctions and Anti-Money Laundering Act 2018, 2018 c. 13, see T. Cornell, “Sanctions and Arbitration: The 
Impact of Sanctions on English Law-Governed Contracts and English-Seated Arbitrations”, in G. R. Fullelove, L. 
Hamzi et al. (eds), International Arbitration in England: Perspectives in Times of Change, Kluwer Law 
International, 2022, p. 267, spec. pp. 270-274. 

https://www.un.org/securitycouncil/sanctions/information
https://data.consilium.europa.eu/doc/document/ST-5664-2018-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-5664-2018-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-5664-2018-INIT/en/pdf
https://ofac.treasury.gov/sanctions-programs-and-country-information
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International economic sanctions are both instruments of foreign policy, of a public 
international law nature, whose aims are to ensure security, with private law effects and 
consequences on international trade and commerce. They have constituted over the last decades 
an important feature for the resolution and management of geopolitical issues. As such they 
have constituted legal and factual elements of international arbitration disputes to be taken into 
account by parties, arbitrators and local courts. The tension between this public and commercial 
nature has first raised issues on the possibility to refer disputes affected by international 
sanctions to arbitration (I). This has generally been resolved by the courts of the jurisdictions 
examined in this article in favor of arbitrability, meaning that arbitral tribunals may rule on the 
merits of such disputes and on the consequences of international sanctions on the resolution of 
the dispute. 

This, in turn, leads to a further issue, which is two-fold: that of the public policy nature of 
international sanctions, which has received different solutions depending on the source of the 
sanctions and the content of public policy in different jurisdictions, and the examination, at the 
stage of enforcement or annulment, of arbitral awards under those public policy rules, either 
under the United Nations Conventions on the Recognition and Enforcement of Foreign Arbitral 
Awards of 10 June 1958 (the “New York Convention”) or domestic laws, notably to determine 
whether the ruling of the arbitral tribunal complies with international sanctions which may 
affect the underlying operation (II).  

In conclusion, while the extent of the review performed by the courts of the jurisdictions 
examined in this article vary in scope – with some performing extensive reviews and others 
adopting a deferential approach towards the findings of the arbitrators –, they tend to limit the 
consequences of sanctions on the validity of arbitral awards and have not modified their 
approach to the new challenges provided by sanctions on arbitration disputes (III). 

I. The Arbitrability of Disputes Affected by International Sanctions 

Arbitral tribunals and local courts have first examined the arbitrability of disputes in light of 
the imperative and public law nature of international sanctions. In that respect, case law in the 
jurisdictions reviewed in this article has generally found that disputes remain arbitrable even if 
affected by international sanctions. Indeed, the view held in most jurisdictions is that disputes 
remain arbitrable despite the existence of mandatory or public policy rules.19 However, parties 
have sought to challenge the arbitrability of disputes, arguing generally, although with no avail, 
that international sanctions impaired parties’ ability to submit claims to arbitration (A) or that 
it rendered the arbitration agreement void or unenforceable (B). 

A. The Effect of International Sanctions on the Ability to Submit Claims to Arbitration 

The Court of Appeal of Quebec, in a decision dated 31 March 2003, has notoriously addressed 
the issue of arbitrability of a dispute despite the existence of international sanctions, in relation 
to the admissibility of claims.20 The international community had taken international sanctions 
against Libya for its support of terrorism. These sanctions were imposed by UN Security 
Council Resolution No. 748 of 31 March 1992 for Libya’s involvement in the Lockerbie and 

 
19 See G. Born, International Commercial Arbitration, Kluwer Law International, 2022, §6.02(G). 
20 Court of Appeal of Quebec, 31 March 2003, Air France v. Libyan Arab Airlines, Rev. arb. 2003, p. 1365, n. A. 
Pujiner; J.-B. Racine, “L’arbitrage commercial international et les mesures d’embargo – A propos de l’arrêt de la 
Cour d’appel de Québec du 31 mars 2003”, JDI 2004, p. 89. 
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UTA Flight 772 bombings. These sanctions notably imposed restrictions on the provision of 
aircraft and military material and services to Libya.21 This regime was supplemented by UN 
Security Council Resolution No. 883 of 11 November 1993 which imposed more severe 
restrictions and prohibited Libyan citizens and Libyan entities from entertaining legal claims.22 
These UN sanctions have also been implemented by the EU, notably through Regulation (EEC) 
No. 945/92 of 14 April 1992 and Regulation (EC) No. 3275/93 of 29 November 1993. 

The case involved a dispute between Air France and Libyan Arab Airlines related to a contract 
for the maintenance by the former of the latter’s fleet. Following the adoption of the sanctions 
mentioned above, Air France terminated its contract with Libyan Arab Airlines arguing that it 
was prevented from performing its obligations because of the sanctions. After Libyan Arab 
Airlines introduced arbitration proceedings, Air France objected to the jurisdiction of the 
arbitral tribunal arguing that the dispute was inarbitrable, citing specifically to the restrictive 
measures preventing Libyan entities from entertaining legal claims.23 The Court of Appeal of 
Quebec confirmed the award rendered whereby the arbitral tribunal upheld its jurisdiction, 
ruling that while claims may have been rendered inadmissible, this did not affect the 
arbitrability of disputes.24 

Swiss courts have also confirmed the arbitrability of disputes involving international sanctions 
as it related to the ability to bring a claim, on the basis of Article 177(1) of the Swiss Federal 
Act on Private International Law which provides that “any claim involving an economic 
interest may be submitted to arbitration”. The Swiss Federal Tribunal, in the Fincantieri case, 
ruled on a challenge against an arbitral award rendered in 1991. The dispute related to payment 
defaults by Italian companies Fincantieri-Cantieri Navali Italiani SpA and Oto Melara SpA to 
an intermediary for the conclusion of contracts for the supply of military equipment by the 
Italian companies to the Ministry of Defense of Iraq, in the context of international sanctions 
taken against this country. These sanctions related to the invasion of Kuwait by Iraq and were 
imposed by UN Security Council Resolution No. 661 of 6 August 1990 which imposed trade 
and financial restrictions upon Iraq. This Resolution was supplemented by UN Security 
Council Resolution No. 687 of 8 April 1991, which notably prevented Iraq or Iraqi entities 

 
21 UN Security Council Resolution No. 748 of 31 March 1992, Articles 4 and 5. 
22 UN Security Council Resolution No. 883 of 11 November 1993, Article 8 (“Decides that the Governments of 
all States, and the Government of Libya, shall take the necessary measures to ensure that no claim shall lie at the 
instance of the Government or public authorities of Libya, or of any Libyan national, or of any Libyan undertaking 
as defined in paragraph 3 above, or of any person claiming through or for the benefit of any such person or 
undertaking, in connection with any contract or other transaction or commercial operation where its performance 
was affected by reason of the measures imposed by or pursuant to the present resolution or related resolutions”). 
23 UN Security Council Resolution No. 883 of 11 November 1993, Article 8; Regulation (EC) No. 3275/93 of 29 
November 1993, Article 2 (“It shall be prohibited to satisfy or to take any step to satisfy a claim made by: (a) a 
person or body in Libya or acting through a person or body in Libya; (b) any person or body acting, directly or 
indirectly, on behalf of or for the benefit of one or more persons or bodies in Libya; (c) any person or body taking 
advantage of a transfer or rights of, or otherwise claiming through or under, one or more persons or bodies in 
Libya; (d) any other person or body referred to in paragraph 8 of United Nations Security Council Resolution 
883 (1993); (e) any person or body making a claim arising from or in connection with the payment of a bond or 
financial guarantee or indemnity to one or more of the above-mentioned persons or bodies, under or in connection 
with a contract or transaction the performance of which was affected, directly or indirectly, wholly or in part, by 
the measures decided on pursuant to United Nations Security Council Resolution 883 (1993) and related 
resolutions”). 
24 See J.-B. Racine, “L’arbitrage commercial international et les mesures d’embargo – A propos de l’arrêt de la 
Cour d’appel de Québec du 31 mars 2003”, JDI 2004, p. 89, para. 16. 
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from entertaining legal claims.25 These Resolutions have notably been implemented by the EU, 
through Regulation (EEC) No. 3541/92 of 7 December 1992. 

Following the adoption of these sanctions, the Italian companies interrupted payments and, 
following the introduction of arbitration proceedings by the intermediary, objected to the 
jurisdiction of the arbitral tribunal, arguing that the dispute was inarbitrable because of the 
existence of international sanctions. More precisely, the Italian companies argued that the 
sanctions prevented them from raising claims arising out of contracts concluded with the 
Government of Iraq and that submitting these disputes to arbitration would violate public 
policy.26 The Federal Tribunal did not seek to determine the public policy nature of the 
sanctions but ruled that its public policy nature would in any event not result in the 
inarbitrability of the dispute as it did not affect the nature of the claim as “involving an 
economic interest” in the sense of Article 177(1) of the Swiss Federal Act on Private 
International Law.27 

B. The Effect of International Sanctions on the Validity of the Arbitration Agreement 

Other jurisdictions have examined the issue of arbitrability as it related to the validity and 
enforceability of the arbitration agreement. For instance, U.S. Courts have admitted that 
disputes remained arbitrable despite the applicability of U.S. sanctions. In Belship Navigation, 
Inc. v. Sealift, Inc., the District Court ruled on a petition for an order appointing an arbitrator 
in a dispute between the parties.28 The dispute related to the performance of a charter party 
agreement of a vessel between Belship and Sealift. Because it appeared that the vessel and its 
owner had interests in Cuba, which was under U.S. sanctions, Sealift argued that the charter 
party agreement was null and void. Accordingly, Belship introduced a request for arbitration, 
which Sealift opposed arguing that the scope of the arbitration agreement did not cover the 
dispute, that it was void and unenforceable and that enforcement of the arbitration agreement 
would violate the New York Convention. The District Court rejected every objection in turn. 
When turning to the argument related to the New York Convention, it noted first that this 
Convention applied to arbitral awards and not agreements. However, in an obiter dictum, it 

 
25 UN Security Council Resolution No. 687 of 8 April 1991, Article 29 (“Decides that all States, including Iraq, 
shall take the necessary measures to ensure that no claim shall lie at the instance of the Government of Iraq, or 
of any person or body in Iraq, or of any person claiming through or for the benefit of any such person or body, in 
connection with any contract or other transaction where its performance was affected by reason of the measures 
taken by the Security Council in resolution 661 (1990) and related resolutions”). 
26 Swiss Federal Tribunal, 23 June 1992, Rev. arb. 1993, p. 691, n. F. Knöpfler, p. 694 (“In the support of the 
opposing view, the petitioners argue that the commercial embargo imposed by the international community against 
the Republic of Iraq prohibits the mère possibility of raising claims arising out of contracts concluded with this 
State and, consequently, submit these claims to an arbitral tribunal. The arbitrability of the present dispute may 
therefore not be accepted, according to the petitioners, at the risk of breach the relevant public policy, which as a 
result excludes the jurisdiction of arbitrators without regard for Article 177 paragraph 1 of the PILA”) (unofficial 
translation). 
27 Swiss Federal Tribunal, 23 June 1992, Rev. arb. 1993, p. 691, n. F. Knöpfler, p. 695 (“In the context of the 
present case, public policy would only have matter if it imposed that the claim under dispute should be submitted 
to a State authority. However, the fact that the claim touches upon public policy would not suffice, in and of itself, 
to exclude the arbitrability of the agreement […] The arbitrability of the dispute therefore does not depend on the 
material existence of the claim under dispute. On that basis, it should not be denied for the sole reason that 
imperative rules or material public policy render the claim null or impossible to enforce. This could only be the 
case in relation to claims which could have only been referred to State courts by provisions that would impose 
this by reference to public policy”) (unofficial translation). 
28 Belship Navigation, Inc. v. Sealift, Inc., U.S. District Court of the Southern District of New York, 27 July 1995, 
No. 95 civ 2748. 
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stated that enforcement of the arbitration agreement would not violate the “most basic notions 
of morality and justice” and would therefore not be contrary to U.S. public policy.29 

The Fincantieri case discussed above has given rise to decisions of other jurisdictions. In the 
dispute opposing the same Italian companies to the Ministry of Defense of Iraq, the companies 
had introduced proceedings before the Italian courts despite the existence of an arbitration 
agreement. The Court of Appeal of Genoa, in a decision dated 7 May 1994, ruled, in contrast 
to the Swiss courts, that the dispute was no longer arbitrable because the international sanctions 
against Iraq, which rendered the arbitration clause void, prevented the parties from disposing 
of their rights.30 It must be noted that, in a decision dated 15 June 2006 related to the recognition 
of the Court of Appeal of Genoa’s decision in France, the Court of Appeal of Paris rejected the 
request, ruling that it was rendered in violation of the compétence-compétence principle, by a 
court which therefore lacked jurisdiction.31 While French courts have not directly ruled on the 
arbitrability of international sanctions, French case law provides that international arbitration 
disputes remain arbitrable in the presence of public policy rules, and that arbitrators have 
jurisdiction to apply public policy rules,32 leaving little doubt that they would enforce 
arbitrability in the context of sanctions. 

Disputes involving international sanctions generally appear arbitrable, meaning that the 
arbitration agreement remains valid and unaffected by the potential public policy nature of 
sanctions. Arbitral tribunals can therefore rule on the consequences of international sanctions 
on the resolution of the dispute.33 However, to the extent that international sanctions can 
constitute public policy rules, arbitral awards may also be reviewed by local courts under that 
prism. 

II. The Compliance with Public Policy of Arbitral Awards Affected by 
International Sanctions  

As disputes involving international sanctions are deemed arbitrable, this means their impact on 
the merits of the dispute or on the enforcement of obligations arising out of an award are 
necessarily assessed by arbitral tribunals. However, because they are of a public nature, arbitral 
tribunals and State courts have first sought to determine the strength and nature under which 
these norms should be reviewed or examined, some courts determining that they do not form 
part of public policy – because they are of a diplomatic and political nature –, while others have 

 
29 Belship Navigation, Inc. v. Sealift, Inc., U.S. District Court of the Southern District of New York, 27 July 1995, 
No. 95 civ 2748, pp. 14-15. 
30 Court of Appeal of Genoa, 7 May 1994, Yearbook Commercial Arbitration, 1996, Vol. XXI, pp. 594-601. 
31 Court of Appeal of Paris, 15 June 2006, Rev. arb. 2007, p. 87, n. S. Bollée. 
32 Court of Appeal of Paris, 29 March 1991, Ganz, Rev. arb. 1991, p. 478; see also Court of Appeal of Paris, 19 
May 1993, Labinal, Rev. arb. 1993, p. 645 (involving antitrust rules). This is subject to the control of the State 
courts, see Cass. civ. 1, 11 February 2009, No. 06-18.746, Thalès (involving the arbitrability of a dispute covered 
by State secret). It appears that there are no reported English cases on this issue, but authors believe that a similar 
solution would be adopted by English courts, see T. Cornell, “Sanctions and Arbitration: The Impact of Sanctions 
on English Law-Governed Contracts and English-Seated Arbitrations”, in G. R. Fullelove, L. Hamzi et al. (eds), 
International Arbitration in England: Perspectives in Times of Change, Kluwer Law International, 2022, p. 267, 
spec. p. 280. 
33 As argued by Prof. Racine, arbitration, which provides for a neutral forum, is likely the most appropriate dispute 
resolution method when international sanctions are involved, see J.-B. Racine, “L’arbitrage commercial 
international et les mesures d’embargo – A propos de l’arrêt de la Cour d’appel de Québec du 31 mars 2003”, JDI, 
2004, p. 89, para. 12 (“International arbitration provides a neutral forum for politically sensitive disputes and 
therefore likely constitutes the most appropriate dispute resolution method for contractual disputes which involve 
the application of an embargo measure”) (unofficial translation). 
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assessed their aim and source to determine what type of sanctions should be construed as 
forming part of public policy (A). At the last stage, one must examine the nature of the review 
of the awards performed by State courts, which can be more or less extensive: some adopting 
a deferential approach towards the findings of the arbitral tribunal, while others, notably French 
courts, tend to perform an extensive review of the implementation of international sanctions by 
the arbitral tribunal (B). 

A. The Public Policy Nature of International Sanctions 

International sanctions can be qualified as overriding mandatory rules (or lois de police), that 
should be taken into account by the judge or arbitrator.34 Generally speaking, lois de police 
apply to a legal situation, regardless of the forum or the applicable substantive law. They are 
defined by the Rome I Regulation as “provisions the respect for which is regarded as crucial 
by a country for safeguarding its public interests, such as its political, social or economic 
organisation, to such an extent that they are applicable to any situation falling within their 
scope, irrespective of the law otherwise applicable to the contract under this Regulation”.35 To 
that effect, international sanctions taken by the forum State and sanctions of the applicable 
substantive law would generally be taken into account in resolving the dispute. Public policy 
rules refer to a set of principles and values that have to be complied with and against which 
arbitral awards are examined.36 

French courts have attempted to define these two notions in the context of international 
sanctions and to determine to what extent sanctions could form part of French international 
public policy. To do so, the Court of Appeal of Paris confirmed a previous approach. In the MK 
Group case, which did not involve sanctions, the Court had first determined that foreign 
overriding mandatory rules, to the extent that they protect the values and principles which 
French legal order cannot stand to have misapplied, may form part of French international 
public policy.37 In assessing whether the foreign overriding mandatory rule protected the same 
values and principles as French international public policy, the Court of Appeal noted that a 
UN General Assembly Resolution provided an international consensus on the relevant issue of 
sovereignty of a State over its natural resources. Because of this international consensus, it 
determined that this principle formed part of French international public policy, such that a 
foreign overriding mandatory rule protecting this principle could be taken into account for its 
review of compliance with public policy.38 

 
34 See generally, M. Azeredo Da Silveira, Trade Sanctions and International Sales: An Inquiry into International 
Arbitration and Commercial Litigation, Kluwer Law International, 2014, p. 127 et seq. 
35 Regulation (EC) No. 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law 
applicable to contractual obligations (Rome I), Article 9(1). 
36 J.-B. Racine, “Droit économique et loi de police”, Rev. int. droit éco., 2010, p. 61. 
37 Court of Appeal of Paris, 16 January 2018, Rev. arb., 2018, p. 401, n. S. Lemaire. 
38 Court of Appeal of Paris, 16 January 2018, Rev. arb., 2018, p. 401, n. S. Lemaire (“The United Nations General 
Assembly resolution dated 14 December 1962 expresses an international consensus on States’ rights to submit to 
a prior authorization the exploitation of the natural resources located on its territory and to submit to its control 
foreign investments in that field. Provisions whereby States, in compliance with international law, express their 
sovereignty on their natural resources therefore form part of international public policy”) (unofficial translation). 
French courts had previously relied upon the United Nations Convention against Corruption dated 31 October 
2003 (the “Merida Convention”) to rule that the fight against corruption and money-laundering formed part of 
French international public policy, see Court of Appeal of Paris, 21 February 2017, Rev. arb. 2017, p. 915; Court 
of Appeal of Paris, 16 May 2017, Rev. arb. 2018, p. 248. 
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In the TCM FR case,39 the Court examined whether an arbitral award rendered in favor of an 
Iranian company, NGSC, against French company, TCM FR, in relation to a dispute over 
performance of a contract for the exploration and production of natural gas in Iran complied 
with international sanctions against Iran related to the development of the country’s nuclear 
program. These sanctions were imposed by UN Security Council Resolutions Nos. 1737 of 23 
December 2006 and 1747 of 24 March 2007 related to Iran’s development of its nuclear 
program. This sanctions program imposed trade restrictions for a number of equipment and 
services related to the nuclear industry,40 an arms embargo,41 select asset freezes for entities 
and individuals related to the nuclear industry,42 but did not prevent transfer of funds under 
transactions unrelated to this industry.43 These sanctions have been implemented in the EU 
through Regulation (EC) No. 423/2007 of 19 April 2007, Regulation (EU) No. 961/2010 of 25 
October 2010, and Regulation (EU) No. 267/2012 of 23 March 2012.  

TCM FR notably argued, before the French courts, that by failing to take into account these 
sanctions, the arbitral award violated French international public policy and should be set aside. 
In ruling on this challenge, the Court first determined whether each set of sanctions formed 
part of French international public policy. 

It first examined UN sanctions and ruled that, while they were not directly applicable under 
French law, they were binding upon France, and constituted “foreign if not truly international 
imperative rules”.44 In addition to this imperative nature, applying its definition of international 
public policy, the Court determined that UN Security Council Resolutions because their 
objective is to maintain or restore international security, provide rules and values that have to 
be protected in the French legal order and therefore form part of French international public 
order.45 It then turned to EU sanctions and similarly found that they were akin to French 
overriding mandatory rules and because they contributed to maintaining and restoring 

 
39 Court of Appeal of Paris, 3 June 2020, No. 19/10726 and Cass. civ. 1, 9 February 2022, No. 20-20.376. 
40 UN Security Council Resolution No. 1737 of 23 December 2006, Articles 3-6. 
41 UN Security Council Resolution No. 1747 of 24 March 2007, Article 5. 
42 UN Security Council Resolution No. 1737 of 23 December 2006, Article 12-13. However, it did not entirely 
prevent payment of transactions, see Article 15 (“Decides that the measures in paragraph 12 above shall not 
prevent a designated person or entity from making payment due under a contract entered into prior to the listing 
of such a person or entity, provided that the relevant States have determined that: (a) the contract is not related 
to any of the prohibited items, materials, equipment, goods, technologies, assistance, training, financial 
assistance, investment, brokering or services referred to in paragraphs 3, 4 and 6 above; (b) the payment is not 
directly or indirectly received by a person or entity designated pursuant to paragraph 12 above; and after 
notification by the relevant States to the Committee of the intention to make or receive such payments or to 
authorize, where appropriate, the unfreezing of funds, other financial assets or economic resources for this 
purpose, ten working days prior to such authorization”). 
43 UN Security Council Resolution No. 1737 of 23 December 2006, Article 15. 
44 Court of Appeal of Paris, 3 June 2020, No. 19/10726, para. 54 (“In that regard, international sanctions resulting 
from United Nations Security Council resolutions, in that they are binding upon its Member States and therefore 
France, can be assimilated to foreign overriding mandatory rules and/or truly international overriding mandatory 
rules which an arbitral tribunal cannot disregard if the dispute it is ruling upon is within the perimeter of these 
sanctions”) (unofficial translation). 
45 Court of Appeal of Paris, 3 June 2020, No. 19/07261, para. 55 (“In addition, the aforementioned resolutions, as 
their object is to contribute to maintain or restore international peace and security, provide rules and values such 
that it should be considered that French legal order cannot bear to have misapplied, and accordingly form part 
of the French conception of international public policy”) (unofficial translation). While the Court relied both on 
the overriding mandatory nature of UN Security Council Resolution and on the values and rules it protected, some 
authors argued that the latter finding would have been sufficient to confirm that UN Security Council Resolutions 
formed part of French international public policy, see, Rev. arb. 2020, p. 1142, obs. J.-Y. Garaud, C. Martini & G. 
de Rancourt, spec. p. 1150. 
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international safety formed part of French international public policy.46 In relation to U.S. 
sanctions however, the Court noted that, because they were contested by French and EU 
authorities notably because of their extraterritorial effect, they did not reflect an international 
consensus and did not form part of French international public policy.47 

Applying the same reasoning, later decisions by French courts have confirmed that UN and EU 
sanctions formed part of French international public policy and should therefore be taken into 
account in reviewing arbitral awards. For instance, in the AD Trade case, in a dispute involving 
EU sanctions against the Republic of Guinea, the Court of Appeal of Paris confirmed that EU 
sanctions formed part of French international public policy.48 Similarly, in the DNO Yemen 
case, the Court of Appeal of Paris also stated generally that UN Security Council and EU 
sanctions formed part of international public policy.49 Finally, in the Armamenti case, involving 
international sanctions against Iraq, the Court of Appeal of Paris confirmed that UN Security 
Council Resolutions also form part of French international public policy.50 French law 
therefore appear to have largely integrated into its public policy the objective of maintaining 
and restoring international safety, such that legal instruments participating to this objective 
should be taken into account when reviewing arbitral awards. 

Other courts have also examined the imperative or public policy nature of international 
sanctions. For instance, Austrian courts have recognized the overriding mandatory nature of 
EU sanctions,51 but do not seem to have ruled whether they formed part of public policy. The 

 
46 Court of Appeal of Paris, 3 June 2020, No. 19/07261, para. 57 (“Such international sanctions as transposed 
into European Union, and therefore in French internal legal order, can be assimilated to French overriding 
mandatory rules and, as they aim at contributing to maintain or restore international peace and security, can also 
be integrated into the French conception of international public policy since their rules and values form part of 
those rules that the French legal order cannot bear to have misapplied”) (unofficial translation). 
47 Court of Appeal of Paris, 3 June 2020, No. 19/07261, para. 61-62 (“However, a foreign overriding mandatory 
rule cannot be construed as forming part of French international public policy unless it provides in itself values 
and principles that this international public policy could not bear to have misapplied even in an international 
context. It must be noted that the unilateral sanctions taken by US authorities against Iran cannot be regarded as 
the expression of an international consensus”) (unofficial translation). 
48 Court of Appeal of Paris, 13 April 2021, No. 18/09809, République de Guinée v. AD Trade, para. 49 (“These 
embargo measures taken by the European Union, as they aim at contributing to maintain or restore international 
peace and security, form part of the French conception of international public policy since their rules and values 
form part of those rules that the French legal order cannot bear to have misapplied”) (unofficial translation). 
49 Court of Appeal of Paris, 5 Octobre 2021, No. 19/16601, DNO Yemen, Petrolin Trading Limited and MOE Oil 
& Gas Yemen Limited v. Ministry of Oil and Minerals of the Republic of Yemen, Yemen Oil & Gas Corporation 
and Dove Energy Limited, para. 43. This case involved the application of set of sanctions taken by the UN Security 
Council and the EU in relation to the war in Yemen and support of terrorism. 
50 Court of Appeal of Paris, 1 February 2022, No. 19/22977, Armamenti, para. 88 (“In that regard, international 
sanctions resulting from United Nations Security Council resolutions, as their object is to contribute to maintain 
or restore international peace and security, provide rules and values such that it should be considered that French 
legal order cannot bear to have misapplied, and accordingly form part of the French conception of international 
public policy”) (unofficial translation). 
51 F. Kremslehner, S. Aulitzky & Ph. Stadtegger, “Economic Sanctions in International Commercial Arbitration – 
A guide for practitioners, by practitioners”, in Ch. Klausegger, P. Klein et al. (eds.), Austrian Yearbook on 
International Arbitration 2022, Kluwer Law International, 2022, p. 79, spec. p. 110 (“Thus, whether Austrian 
provisions constitute overriding mandatory provisions is determined by the Austrian law itself. Since the 
mandatory nature of a provision is hardly ever explicitly expressed in the law itself, the effects of overriding 
mandatory provisions need to be clarified by case law and require interpretation by a judge. For example, 
according to prevailing opinion, some criminal law provisions are considered to be of internationally overriding 
mandatory nature. There is also a consensus that some provisions of the currency and foreign exchange laws are 
considered to be overriding mandatory provisions. It is also recognized that international embargoes, such as the 
EU embargo against Iraq in 1990 or that against Serbia and Montenegro, represent overriding mandatory 
provisions”). 
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German Court of Justice had also found a contract to be null and void for violation of public 
policy because it circumvented U.S. embargo regulations.52 Furthermore, the Swiss Federal 
Tribunal had also examined, in the Beverly Overseas SA v Privredna Bank Zagreb d.d. case 
dated 28 March 2001, the nature of UN sanctions in relation to the war in former Yugoslavia.53 
The dispute involved a payment dispute in relation to a weapons transaction to the Republic of 
Croatia which was at war with Serbian forces. While Switzerland was not a member of the UN 
at the time, and therefore not bound by UN Security Council Resolutions, the Swiss Federal 
Tribunal ruled that it should nonetheless examine whether the transaction complied with 
“universal public order”. The Federal Tribunal held that the principle of non-use of force, 
established in the UN Charter and in most nations legal systems,54 was a “supreme value 
common to all cultural states”. Accordingly, it ruled that “deliveries of weapons or war 
material to areas where armed conflict is raging or threatening to break out are therefore 
fundamentally contrary to universal public order” and was based in that case on “worldwide 
arms embargo issued by the United Nations Security Council” which reinforced this. On that 
basis, and finding no diverging norm under Swiss law, the Swiss Federal Tribunal found that 
the transaction was immoral, and no claims could arise thereof.55 

On the contrary, U.S. courts tend to construe public policy more narrowly. For instance, in the 
Parsons & Whittemore Overseas Co. v. Société Générale de L’Industrie du Papier (RAKTA) 
case,56 the U.S. Court of Appeals for the Second Circuit examined a request for confirmation 
of an arbitral award under the New York Convention. The underlying dispute involved 
performance of a contract between RAKTA, an Egyptian company, and Parsons & Whittemore, 
an American company, after the outbreak of the Six-Day War. An arbitral award had been 
rendered in favor of RAKTA holding Parsons & Whittemore liable. Before the U.S. Courts, 
Parsons & Whittemore objected on the grounds of Article V(2)(b) of the New York 
Convention,57 arguing that U.S. national policy against Egypt prevented confirmation of the 
award. The Court held however that national policy did not equate to public policy and was 
therefore insufficient to prevent confirmation of an arbitral award on that sole basis.58 This 
rationale has been applied by other U.S. courts when examining public policy defenses related 
to economic sanctions. 

 
52 BGH, NJW 1961, 822 cited in F. Kremslehner, S. Aulitzky & Ph. Stadtegger, “Economic Sanctions in 
International Commercial Arbitration – A guide for practitioners, by practitioners”, in Ch. Klausegger, P. Klein et 
al. (eds.), Austrian Yearbook on International Arbitration 2022, Kluwer Law International, 2022, p. 79, spec. p. 
110. 
53 Swiss Federal Tribunal, 28 March 2001, 4C.172/2000. The transaction was affected by UN Security Council 
Resolution No. 713 of 25 September 1991 which imposed an embargo on weapon deliveries to the territory of the 
former Yugoslavia. 
54 See United Nations Charter, 26 June 1945, Article 2(4) (“The Organization and its Members, in pursuit of the 
purposes stated in Article 1, shall act in accordance with the following principles. All Members shall refrain in 
their international relations from the threat or use of force against the territorial integrity or political 
independence of any State, or in any other manner inconsistent with the Purposes of the United Nations”). 
55 Swiss Federal Tribunal, 28 March 2001, 4C.172/2000, para. 5. 
56 Parsons & Whittemore Overseas Co. v. Société Générale de L’Industrie du Papier (RAKTA), U.S. Court of 
Appeals, 2nd Circuit, 23 December 1974, 508 F.2d 969. 
57 New York Convention, Article V(2)(b) (“Recognition and enforcement of an arbitral award may also be refused 
if the competent authority in the country where recognition and enforcement is sought finds that the recognition 
or enforcement of the award would be contrary to the public policy of that country”). 
58 Parsons & Whittemore Overseas Co. v. Société Générale de L’Industrie du Papier (RAKTA), U.S. Court of 
Appeals, 2nd Circuit, 23 December 1974, 508 F.2d 969 (“to read the public policy defense as a parochial device 
protective of national political interests would seriously undermine the Convention’s utility”). 
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For instance, in Ministry of Defense & Support for the Armed Forces of the Islamic Republic 
of Iran v. Cubic Defense Systems, Inc.,59 the U.S. Court of Appeals for the Ninth Circuit ruled 
on an objection to the confirmation of an arbitral award in favor of the Ministry of Defense of 
Iran grounded on U.S. sanctions against Iran. Relying on the Parsons & Whittemore v. RAKTA 
ruling, the Court of Appeals ruled that the defense of public policy was to be construed 
narrowly and would only be upheld when confirmation or enforcement of a foreign arbitration 
award would violate the forum state’s “most basic notions of morality and justice”.60 The Court 
ruled that while U.S. international sanctions were an expression of national policy against Iran, 
these sanctions did not necessarily form part of U.S. public policy in the sense of the New York 
Convention, and in any event did not supersede the public policy in favor of enforcing arbitral 
awards. This stance has been widely confirmed by U.S. Courts.61 

It is certain that international sanctions now frequently form part of the set of norms upon 
which arbitrators have to rule on a case and are increasingly examined when reviewing awards. 
However, it stems that courts do not necessarily afford the same value to international 
sanctions: some, deferring to an international consensus, rule that they form part of public 
policy, others decide that they reflect diplomatic and political policies and should not affect 
arbitral awards. In addition to the value afforded to these norms, the standard of review of 
courts when examining these sanctions can shed some light on the importance of compliance 
of arbitral awards to these sanctions. 

B. The Nature of the Review of Arbitral Awards Exercised by State Courts on the Basis 
of Public Policy 

Arbitral awards are increasingly challenged on grounds of public policy, either under the New 
York Convention62 or local laws.63 Courts have adopted different views in relation to the public 
policy nature of international sanctions but also proceed with reviews of various extent and 
scope when ruling on challenges to arbitral awards.  

 
59 Ministry of Defense & Support for the Armed Forces of the Islamic Republic of Iran v. Cubic Defense Systems, 
Inc., U.S. Court of Appeals, 9th Circuit, 15 December 2011, 665 F.3d 1091. 
60 Ministry of Defense & Support for the Armed Forces of the Islamic Republic of Iran v. Cubic Defense Systems, 
Inc., U.S. Court of Appeals, 9th Circuit, 15 December 2011, 665 F.3d 1091 (“In recognition of a presumption 
favoring upholding international arbitration awards under the Convention, this defense is ‘construed narrowly’ 
[…] It applies only when confirmation or enforcement of a foreign arbitration award ‘would violate the forum 
state's most basic notions of morality and justice’”). 
61 See also MGM Productions Group, Inc. v. Aeroflot Russian Airlines, U.S. District Court, S.D.N.Y., 14 May 
2003, 573 F. Supp. 2d 772 (regarding Iranian sanctions); Ameropa AG v. Havi Ocean Co. LLC, U.S. District Court, 
S.D.N.Y., 16 February 2011, 10 Civ. 3240 (regarding Iranian sanctions); National Oil Corp. v. Libyan Sun Oil 
Co., U.S. District Court, District of Delaware, 15 March 1990, 733 F. Supp. 800 (regarding Libyan sanctions). 
62 New York Convention, Article V(2)(b). 
63 See e.g. French Code of Civil Procedure, Article 1520, 5° (“An award may only be set aside where recognition 
or enforcement of the award is contrary to international public policy”) (unofficial translation); Swiss Federal 
Law on Private International Law, Article 190(2)(e) (“An arbitral award may be set aside only where the award 
is incompatible with public policy”). For instance, in French, public policy grounds are often retained when awards 
are being set aside, see J. El Ahdad & D. Mainguy, Droit de l’arbitrage – Théorie et pratique, LexisNexis, 2021, 
p. 876. 
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For instance, since French courts have ruled that UN and EU international sanctions form part 
of French international public policy, they have accordingly performed extensive reviews of 
awards on that basis, in line with recent case law related to allegations of corruption.64  

The French Court of Cassation had first upheld an award in the Fincantieri case.65 The dispute 
related to the contracts concluded between Fincantieri-Cantieri Navali Italiani and Oto Melara 
and the Ministry of Defense of Iraq for the supply of war equipment.66 An award was rendered 
in 2006 which ruled that the Ministry of Defense’s claims were inadmissible. The Iraqi State 
party sought to have the award set aside before French courts. The Court of Appeal of Paris 
rejected this challenge and determined that the arbitral tribunal, by correctly applying the 
relevant international sanctions to the dispute at hand, did not violate public policy.67 The Court 
of Cassation confirmed that, because the sanctions against Iraq prevented them from 
entertaining any claim and that the dispute at hand was covered by the “no claim” clause of 
UN and EU sanctions,68 the ruling of the arbitral tribunal on inadmissibility did not violate 
public policy.69 This decision did not examine the substantive public policy nature of the 
sanctions, but only whether the Ministry of Defense of Iraq had been in a position to discuss 
the scope of the sanctions before the proper forum.70 In addition, while it did not clarify the 
standard of review to be performed, the decision appeared to have examined the relevance of 
the decision of the arbitrators,71 although it is unclear whether the court only deferred to the 
arguments of the arbitral tribunal or performed an examination anew.72 

The Court of Appeal of Paris, in later cases, seems to have confirmed the extensive standard of 
review when controlling the compatibility of international sanctions with public policy. As 

 
64 In relation to the current standard of review of arbitral awards by French courts, see Ch. Jarrosson, “La 
jurisprudence Belokon-Sorelec, ou l’avènement d’un contrôle illimité des sentences”, Rev. arb. 2022, p. 1251. 
Some authors have argued that international sanctions should naturally enter the field of the extensive review of 
French courts, see Cass. civ. 1, 15 January 2020, No. 18-18.088, RCDIP 2020, p. 526, obs. L. d’Avout, para. 10 
(“In relation to compliance with supranational rules of embargo, they are naturally, or should be, within the scope 
of the extensive review of the compliance of the award with international public policy, and not within the scope 
of a reduced control on the basis of the trust to be afforded to the arbitrator, private judge”) (unofficial translation). 
65 Cass. civ. 1, 15 January 2020, No. 18-18.088.  
66 See above, section I. A. 
67 Court of Appeal of Paris, 16 January 2018, No. 16/05996, D. 2018, p. 2448, obs. Th. Clay. 
68 See above, section I. A. 
69 Cass. civ. 1, 15 January 2020, No. 18-18.088 (“Whereas, on the basis of the findings and considerations, it 
arises that the solution of the dispute rendered by the arbitral tribunal was not in violation with international 
public policy and had not resulted in a denial of justice, the court of appeal, which has performed the research 
allegedly omitted, has legally justified its decision”) (unofficial translation). 
70 Cass. civ. 1, 15 January 2020, No. 18-18.088, RCDIP 2020, p. 526, obs. L. d’Avout, para. 4 (“This wording, 
adopted by the Court of Cassation in its second consideration, allowed the reviewing judge to consider that the 
award did not result in a denial of justice or in any ‘manifest, effective and concrete’ breach of international public 
policy, according to the commonly agreed solution. This involved a procedural international public policy, 
referring to the proper management of the arbitral proceeding; and not a substantive international public policy 
related to the status of the embargo and its essence, which is to restrict rights”) (unofficial translation). 
71 Cass. civ. 1, 15 January 2020, No. 18-18.088, RCDIP 2020, p. 526, obs. L. d’Avout (“In such a case, the control 
performed by the reviewing judge will focus on the effect of the award but it will necessarily involve an 
examination in law of the relevance of the motivation of the legal decision that has led to set aside the mandatory 
rule. This motivation must be sufficient so that it does not appear that the rule has been paralyzed too easily by 
the judicial or arbitral ruling, being understood that this rule has a very high mandatory nature because of the 
values it defends and of its legitimacy which arises out of its method of adoption and the territories in which it is 
recognized. The judge of the award must be the guardian of the efficiency of the public policy rules; it will be 
required to strike the awards that appear to bypass too easily their mandatory nature”) (unofficial translation). 
72 Cass. civ. 1, 15 January 2020, No. 18-18.088, obs. J. Jourdan-Marques, Dalloz Actualité, 27 February 2020; D. 
2020, p. 1970, obs. S. Bollée. 
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stated, in the TCM FR case, performance of contracts between a French company and an Iranian 
company had been affected by sanctions taken against Iran.73 TCM FR argued before the 
French courts that, by giving effect to a contract affected by these sanctions, the arbitral award 
violated public policy. However, this objection had not been raised by TCM FR before the 
arbitral tribunal.74 In its decision, the Court confirmed that, when examining whether an award 
complied with public policy, it did not review the findings of the arbitrators but only whether 
the solution of the award did not amount to an “effective and concrete” violation of public 
policy. Accordingly, the Court ruled that it should only review the concrete effect of the 
sanctions on the solution of the award, such that the sole fact that the arbitral tribunal had not 
taken the sanctions into account was irrelevant for its examination.75 Furthermore, the Court 
had the power to review the claim of violation of public policy in fact and in law, such that it 
was not bound by the findings of the arbitral tribunal (or lack thereof).76 On that basis, the 
Court reviewed whether the sanctions applied ratione materiae and ratione temporis. It 
determined they were not applicable and the fact that they were not taken into account by the 
arbitral tribunal in the award did not constitute an effective and concrete violation of French 
international public policy.77 

In the AD Trade case, the Court of Appeal of Paris confirmed that a public policy defense can 
be raised for the first time before the annulment judge, that this defense can be raised by the 
party affected by the sanctions, here the Republic of Guinea, and explained that compliance 
with policy is to be assessed at the time of the reviewing judge’s ruling. On that basis, because 
the relevant sanctions had been lifted, the Court determined there could be no violation of 
public policy.78 However, the Court decided to perform an extensive review into the 
applicability ratione materiae of the sanctions, noting that a violation of public policy should 

 
73 See above, section II. A. This case was confirmed by the Court of Cassation, see Cass. civ. 1, 9 February 2022, 
No. 20-20.376 (“that this setting aside should not result from the sole fact that the arbitral tribunal did not take 
into account international sanctions and that the violation of international public policy, which must be effective 
and concrete, should only be assessed in relation to the scope ratione materiae and temporis of the relevant 
provisions”) (unofficial translation). 
74 Court of Appeal of Paris, 3 June 2020, No. 19/07261, para. 49 (“Accordingly, the fact that the company TCM 
FR did not invoke the international sanctions in support of a claim to have the contract being declared illegal 
before the arbitrators does not prevent the judge from performing this review”) (unofficial translation). 
75 Court of Appeal of Paris, 3 June 2020, No. 19/07261, para. 69-70 (“It is not contested that the arbitral tribunal 
did not take into account, in rendering its award, the sanctions against Iran arising out of the United Nations 
Security Council resolutions and the European Union regulations. It is therefore for the court to determine whether 
the solution of the arbitral award, which did not take into account these sanctions, must be set aside for having 
violated international public policy, being understood that this setting aside of the award cannot result from the 
sole fact that the arbitral tribunal did not take the sanction into account, even as legal facts, because for that 
purpose, the violation of international public policy must be effective and concrete and therefore be assessed in 
relation to the scope ratione materiae and temporis of the sanctions invoked”) (unofficial translation). 
76 Court of Appeal of Paris, 3 June 2020, No. 19/07261, para. 48 (“Compliance with the French conception of 
international public policy implies that the State judge in charge of controlling awards must assess, in law and in 
fact, the argument related to the violation of international public policy even when this argument has not been 
invoked before the arbitrators and they had not raised this in the discussion”) (unofficial translation). 
77 Court of Appeal of Paris, 3 June 2020, No. 19/07261, Rev. arb. 2020, p. 1142, obs. J.-Y. Garaud, C. Martini & 
G. de Rancourt, spec. 1157-1158; D. Bensaude, Gaz. Pal. 2020, No. 26, p. 32. 
78 Court of Appeal of Paris, 13 April 2021, No. 18/09809, para. 55 (“To this day, these embargo measures do not 
form part of French international public policy”) (unofficial translation). 
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be “characterized”, and reviewed in detail the scope of the sanctions for that purpose, even 
relying on two expert reports prepared for these proceedings before the Court of Appeal.79  

Furthermore, in the DNO Yemen case, the Court of Appeal of Paris examined the scope of UN 
Security Council and EU sanctions related to the situation in Yemen. In that case, an arbitral 
award had been rendered in favor of the State of Yemen and State-owned company Yemen Oil 
& Gas Corporation (“YOGC”) in relation to an oil and gas project in Yemen. Before the French 
courts, the petitioners argued that the award would indirectly benefit entities under sanctions. 
The Court noted that the Ministry of Oil and Minerals of the Republic of Yemen and YOGC 
were not affected by the sanctions but examined in detail the scope of said sanctions to 
determine whether, at the time of the judge’s ruling and on the basis of “serious, specific and 
consistent” evidence, the recognition or enforcement of the award is not likely to violate the 
sanctions by directly or indirectly providing assets to persons or entities listed under sanctions 
regime.80  

Recent French case law therefore demonstrate that the applicability of international sanctions 
should be assessed on a case-by-case basis. Although the intensity of the review performed by 
the judge had not been clarified by the TCM FR court, it performed a careful examination of 
the implementation of the sanctions.81 However, in the AD Trade case, the Court clarified that 
it examined whether the violation was characterized, therefore applying a high standard of 
review, and the DNO Yemen case confirmed that this examination is based on specific and 
concrete evidence. Although courts should be mindful of the risk of a review on the merits, the 
review adopted by French courts in the abovementioned cases appear to comply with the nature 
of the examination of compliance with public policy, which, some authors argue, calls for a 
strict control of the most important principles and values and important investigative and 
examination powers to protect them.82  

Despite applying a narrow notion of public policy and generally refusing to apply this ground 
when sanctions have been involved,83 U.S. Courts appear nonetheless to review the scope of 
international sanctions and how they operate, although adopting a deferential approach towards 

 
79 Court of Appeal of Paris, 13 April 2021, No. 18/09809, para. 56 et seq. See also F. Poloni & Th. Roujou de 
Boubée, ICC Bull. 2021, Issue 2, p. 29 (“In its decision, the Paris Court of Appeal shows that it will thoroughly 
look into the invoked regulations, by analysing both their application in time and in scope, and that it will not shy 
away from newly filed expert reports to do so. The Paris Court will undergo a detailed study of the foreign 
provisions invoked as overriding mandatory rules, to see whether such rules include principles that have been 
recognised by the French legal order. The scope of potential embargoes will similarly be subject to a detailed 
review: the current status of the political situation which gave rise to the embargo will also be thoroughly analysed 
as well as the current position of the authority which declared the embargo”). 
80 Court of Appeal of Paris, 5 October 2021, No. 19/16601, DNO Yemen et al. v. Ministry of Oil and Minerals of 
the Republic of Yemen et al., para. 60-61 (“While the setting-aside judge, even undercover of controlling 
compliance with international public policy, does not have the power to extend sanctions to persons that are not 
listed in the annexes to these sanctions, it is part of its control to verify that recognition or enforcement of the 
award is not likely to violate these sanctions by allowing ‘directly or indirectly’, a provision of funds to natural 
or legal persons, entities or organizations listed in Annex I or that these funds are used to their profit. This 
assessment must be made at the date of the judge rules and must rely upon serious, specific and consistent evidence 
which can characterize a breach of these sanctions by virtue of the enforcement of the arbitral award”) (unofficial 
translation). 
81 Court of Appeal of Paris, 3 June 2020, No. 19/07261, obs. J. Jourdan-Marques, Dalloz Actualité, 29 July 2020. 
82 See Ch. Seraglini, “Le contrôle par le juge de l’absence de contrariété de la sentence à l’ordre public 
international : le passé, le présent et le futur”, Rev. arb. 2020, p. 347, spec. pp. 369-370. 
83 See G. Born, International Commercial Arbitration, Kluwer Law International, 2022, § 26.05(C)(9)(i)(iii). 
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the findings of the arbitral tribunals.84 For instance, in Ministry of Defense & Support for the 
Armed Forces of the Islamic Republic of Iran v. Cubic Defense Systems, Inc.,85 the Court of 
Appeal ruling on a request for confirmation of an arbitral award which found a U.S. company 
liable to pay damages to the Ministry of Defense of Iran determined that U.S. sanctions against 
Iran prohibited exports of equipment and payments for the benefit of Iranian entities without 
authorization by U.S. authorities but did not prevent confirmation of arbitral awards. It also 
determined that, to the extent the sanctions authorized legal representation of Iran and related 
entities before U.S. courts, they did not prohibit dispute resolution and did not require refusing 
confirmation of arbitral awards. In another case involving U.S. sanctions against Iran, the Court 
confirmed the award but modified a portion thereof that required the return of equipment to 
Iran, which would be in violation of U.S. sanctions.86 A similar finding was made in National 
Oil Corp. v. Libyan Sun Oil Co.87 The Court determined that the sanctions against Libya did 
not prevent confirmation of the award, notably because the U.S. had given permission to Libya 
to bring the action before U.S. Courts. On that basis, confirmation of the award did not violate 
public policy. Furthermore, in MGM Productions Group, Inc. v. Aeroflot Russian Airlines88 and 
Ameropa AG v. Havi Ocean Co. LLC89 the Courts examined in detail the scope of U.S. 
sanctions against Iran and determined that they were not applicable to the dispute at hand.90  

The practice of other jurisdictions seems to evidence less extensive reviews. For example, the 
Swiss Federal Tribunal in a decision dated 21 January 2014 recognized an arbitral award ruling 
on a dispute between an Iranian company on one hand, and, on the other hand, a Swiss company 
and Israelian companies over the delivery of crude oil, which had found the latter liable to pay 
damages to the former.91 The defendants objected to the recognition of the award due to UN, 
EU and Israeli sanctions against Iran. The Federal Tribunal determined summarily that the 
“abstract considerations concerning international policy” and “general statements as to the 
reach of international law over domestic law” did not “enable the court to understand why 
setting aside the object raised by a Swiss company (the Appellant) to an order of payment 
concerning the amount awarded to an Iranian company (the Respondent) pursuant to an 
enforceable arbitral award would be incompatible with Swiss public policy when the latter 
sought payment by its contractual counterpart of unpaid invoices concerning shipments of oil 
delivered 34 years earlier.” In proceedings related to the enforcement of an award in the 
Crescent Petroleum v. NIOC case, Greek courts seem to have performed a limited review of 
the scope of sanctions against Iran, deferring to the findings of the arbitral tribunal,92 while 

 
84 A. Kotelnikov, “Economic Sanctions, arbitrability and public policy”, International Arbitration Law Review, 
2020, 23(1), p. 19, spec. p. 26. 
85 Ministry of Defense & Support for the Armed Forces of the Islamic Republic of Iran v. Cubic Defense Systems, 
Inc., U.S. Court of Appeals, 9th Circuit, 15 December 2011 665 F.3d 1091. 
86 Ministry of Defense of Iran v. Gould, Inc., U.S. District Court, C.D. Cal., 14 January 1988, 1990 U.S. Dist. 
LEXIS 21018, the court recognized the award but modified a portion requiring defendants to return equipment to 
Iran because doing so would violate U.S. sanctions against the country. 
87 National Oil Corp. v. Libyan Sun Oil Co., U.S. District Court, District of Delaware, 15 March 1990, 733 F. 
Supp. 800. 
88 MGM Productions Group, Inc. v. Aeroflot Russian Airlines, U.S. District Court, S.D.N.Y., 14 May 2003, 573 F. 
Supp. 2d 772. 
89 Ameropa AG v. Havi Ocean Co. LLC, U.S. District Court, S.D.N.Y., 16 February 2011, 10 Civ. 3240. 
90 MGM Productions Group, Inc. v. Aeroflot Russian Airlines, U.S. District Court, S.D.N.Y., 14 May 2003, 573 F. 
Supp. 2d 772. 
91 Swiss Federal Tribunal, 21 January 2014, Iranian Co Z v Swiss Co X, 4A_250. 
92 “Greek court enforces against Iranian entity”, Global Arbitration Review, 28 April 2023. 
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Netherlands courts ruled that this constituted a material issue to be decided by the annulment 
judge and not the enforcement judge.93 

As a middle ground, other decisions related to enforcement of arbitral awards, while not 
refusing outright said recognition and enforcement, tend to take into account the existence of 
sanctions in order to adapt enforcement. For instance, the Austrian Supreme Court, ruling on 
the enforcement of an Austrian monetary judgment against an Austrian entity in favor of a party 
subjected to EU sanctions against Syria, determined that while the sanctions did not extinguish 
the payment obligation, it rendered it temporarily unenforceable.94  

International sanctions now forming a central issue of fact and law in commercial disputes 
require careful scrutiny from arbitral tribunals. Because they address important issues of public 
law, if not public policy, they are also increasingly taken into account by domestic courts 
reviewing arbitral awards, either when ruling on the validity of the award or its enforcement. 
Notwithstanding the level of review adopted by reviewing courts, it appears that their scope 
must be assessed to ensure that they do not incorrectly prevent dispute resolution and 
enforcement, in line with their material and temporal objectives.  

III. Conclusions 

International sanctions, public law instruments of a diplomatic and political nature, 
significantly affect trade and commerce. As such, they can disrupt contractual and commercial 
relationships, leading to disputes to be resolved by arbitration as the preferred method of 
commercial dispute resolution. Under the current geopolitical context, parties and arbitral 
tribunals are therefore increasingly required to take this evolving landscape and address 
consequences of international sanctions – which hardly form a unified and coherent body of 
instruments, and often involve examining different sets of measures taken at a national, 
regional or international level – on the merits but also on the validity of arbitration as a means 
to resolve such issues. This article has thus sought to examine how arbitral tribunals and State 
courts address the challenges posed by sanctions regime on the validity of arbitration and 
determine whether this dispute resolution method remained relevant in that context.  

It first examined how challenges to the arbitrability of disputes involving international 
sanctions are addressed in several jurisdictions. It noted that parties have sought to avoid 
arbitration by arguing that sanctions prevented referring claims to arbitration, because of 
specific provisions related to prohibition against entities listed to entertain legal claims, their 
public policy nature or because sanctions had the effect of rendering arbitration agreements 
void or unenforceable. To a large extent, case law examined in this article dismissed those 
arguments and favored referring claims to arbitration in that context, noting that the potential 
applicability of international sanctions to commercial disputes did not prevent parties to 
dispose of their rights and did not affect alternative dispute resolution. This is in line with 
international arbitration standards related to the notion of autonomy, which allow parties to 
refer their disputes to arbitrators and those arbitrators to rule on those claims even if affected 
by public policy issues.  

 
93 Rotterdam Court, 5 December 2022, No. C/10/640294. 
94 F. Kremslehner, S. Aulitzky & Ph. Stadtegger, “Economic Sanctions in International Commercial Arbitration – 
A guide for practitioners, by practitioners”, in Ch. Klausegger, P. Klein et al. (eds.), Austrian Yearbook on 
International Arbitration 2022, Kluwer Law International, 2022, p. 79, spec. pp. 115-116. 
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The article then examined the issue of compliance of the arbitral award with international 
public policy, assessed by State courts at the challenge or enforcement stage, which poses 
additional issues for stakeholders. Indeed, the impact of sanctions on a dispute may raise 
questions about compliance of the award with shifting public policy, as sanctions reflect a 
fundamental modification of geopolitical norms.  

As arbitral tribunals rule on disputes involving international sanctions, they are required to 
determine the nature of these sanctions and their prevalence in the case at hand. Because there 
are different sets of sanctions, taken by different jurisdictions, arbitral tribunals and State courts 
are required to determine which sanctions should apply to the proceedings, the substantive law 
and to the enforcement of the award. In that respect, French courts have recently sought to 
systematize this assessment. It determined that EU and French sanctions uncontroversially 
formed part of French international public order and constituted overriding mandatory rules. It 
also ruled that UN sanctions, as they reflected an international consensus and aimed at 
maintaining and restoring international security, contained rules and values protected in the 
French legal order. A similar position was adopted by Swiss courts. However, sanctions taken 
by other jurisdictions did not necessarily have this status, and as such, would not necessarily 
be relevant for control of compliance of an arbitral award to international public policy. On the 
other side of the spectrum, U.S. courts tend to construe public policy more narrowly and 
determined that sanctions concerned issues of national policy and did not necessarily form part 
of international public policy in the sense of the New York Convention, which is constituted of 
the “most basic notions of morality and justice”. 

After having examined what forms part of public policy, the article examined the nature of the 
review of arbitral awards when it comes to compliance with international sanctions. Here again, 
French courts have proceeded with an extensive review of awards on this issue, reexamining 
effectively and concretely whether the solution of the award complied with public policy, in 
that case, the relevant set of sanctions. U.S. courts also tend to review the scope of international 
sanctions in detail, without performing a de novo review. Other courts, such as the Swiss courts 
tend to perform a less extensive review and to be more deferential towards the findings of the 
arbitral tribunals.  

Jurisdictions reviewed in this article have not adopted a comprehensive manner in addressing 
the impact of international sanctions and have varied in their approach. As international 
sanctions regime become more and more integrated, this may, however, lead to increased 
harmonization from States in the way arbitral awards are reviewed. 


