
Results of AFA’s survey regarding anti-
corruption systems of French companies. 
On 30 September 2022, the French Anti-
Corruption Agency (AFA) issued the results of 
its survey on French companies’ knowledge 
of corruption and influence peddling and on 
the prevention of such offenses.While the AFA 
underlined that substantial progress were made, 
there was still room for improvement in the 
areas of qualification of facilitation payments, 
risk-mapping, third-party due diligence and 
accounting controls.

Deal on aggravated tax fraud laundering and 
illicit solicitation. On 21 October 2022, the French 
National and Financial Prosecutor Office (PNF) 
entered into an agreement with a Swiss bank 
terminating the criminal proceedings relating to 
illicit solicitation and for tax fraud laundering. The 
agreement provided for the payment by the bank 
of a public interest fine of €123 million. It also 
awarded damages amounting to €115 million to 
the French Public Treasury.

FAFT Report on AML/CFT measures in France. On 
17 May 2022, the FAFT issued its mutual evaluation 
report on France’s measures on anti-money 
laundering (AML) and counter terrorist financing 
(CFT). It stated that France has a robust and 
sophisticated AMF/CFT framework and achieved 
particularly good results in the money laundering 
investigations and prosecution even though 
the lack of specialised investigative resources 
impacted the duration of investigations. It noted 
however that there is room for improvement in the 
supervision of some businesses.

AFA and PNF Practical Guide on the internal 
anti-corruption investigations. On March 
2022, the AFA and the PNF issued the first 
draft of a joint Practical Guide on internal anti-
corruption investigations. The draft recommends 
to formalise the investigation procedure, 
determine how evidence should be collected, 
ensure the respect of the employee’s rights and 
outlines the main steps thereof. It also provides 
some guidance on how to implement the 
consequences of internal investigations.

• Navacelle strengthens its team with the arrival of Roxane Castro as Counsel. Roxane will focus on 
corporate, regulatory and financial litigation, white collar defense, compliance and internal investigations. 
Prior to joining Navacelle she was a member of the French Financial Market Authority where she worked 
on high profile insider trading cases, issuer communication and professional misconducts issues.
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France and the duty of vigilance, 
picture of a battlefield  

As a pioneer in this area, France, referring to Rana 
Plaza in the parliamentary debates, has adopted the 

“corporate duty of vigilance law” on 27 May 2017. In blatant 
contradiction with this early position, and in the context of 
the final discussions on the text of the European directive 
regarding the duty of vigilance which aims at promoting 
sustainable and responsible behavior by companies along 
global value chains, France formed a blocking minority, 
along with Spain and Italy, to reduce the scope of the duty 
of care by excluding the downstream of the value chain.

This reversal illustrates the astonishing path of the duty 
of care in France, between textual affirmation and the 
challenges of an effective implementation.

According to Article 1 of the corporate duty of vigilance law, 
companies registered in France with at least five thousand 
employees within their headquarters and/or direct or 
indirect subsidiaries, as well as companies registered in 
France or abroad with at least ten thousand employees 
within their headquarters and/or in their direct or indirect 
subsidiaries, have the obligation to establish and implement 
a vigilance plan to identify and prevent serious violations 
committed by their subsidiaries and subcontractors in 
France or abroad against human rights and fundamental 
freedoms, human health and safety, and the environment. 

In case of non-compliance, and within three months from 
a formal notice, any person with standing may apply for a 
court-ordered injunction to force the company to comply 
with such requirement. Such injunction may if necessary be 
granted under penalty.

The first pitfall was that the 2017 law did not specify which 
court had jurisdiction over this matter.

The first claim was filed in June 2019 against the French 
company Total. The claimant sought an injunction to have 
Total disclose the human rights and environmental impact 
of the operations of its Ugandan subsidiary. However, the 
lack of clarity in the law led this first injunction proceedings 
to a standstill due to a debate over court jurisdiction. 
While the claim was brought before the judicial Tribunal of 
Nanterre (a non-commercial venue), Total argued that the 
Commercial Court only had jurisdiction. On 10 December 
2020, the Versailles Court of Appeal eventually ruled 
that the Commercial Court should be the one to rule 
on injunction requests relating to compliance with the 
corporate duty of vigilance. However, on 15 December 
2021, this decision was overruled by the French Supreme 
Court (Cour de cassation), acknowledging the jurisdiction 
of the judicial court. Only a few days letter, a law of 22 
December 2021 established that the judicial Tribunal of 
Paris had exclusive jurisdiction over the matter, closing the 
procedural debate. 

With the clarification regarding this procedural issue, 
an increase of the litigation in this area could have been 
expected. But that is where the second pitfall emerged. 
Indeed, as the notion of duty of vigilance is not defined 
under French law, difficulties in understanding this mere 
notion arose.

While the Total trial on the merits was highly expected, the 
judicial Tribunal of Paris required the assistance of three 
amicus curiae to define this notion before adjourning the case 
to 7 December 2022. In addition to this assistance required 
by the Tribunal, the NGOs have filed new testimonies and 
evidence to prove the human rights violations they allege. 
They have also submitted new scientific studies and expert 
reports in an attempt to demonstrate the inadequacy of 
Total's due diligence measures.

During this hearing on the merits of the first corporate 
duty of vigilance lawsuit, a battle has been waged over the 
scope of the obligations imposed by this duty of vigilance 
law. While the NGOs argued that Total's due diligence 
plan lacked details of concrete measures taken by the 
company and did not include the environmental risks and 
climate impacts associated with the projects in question, 
Total argued that its plan is in compliance with the law. The 
decision will be rendered on 28 February 2023.

The first months of 2023 should therefore bring its batch 
of clarifications on the future of the duty of vigilance. 
However, let us wager that these evolutions will reinforce 
the obligations for the corporates in coherence with the 
last constraints approved recently, like the Corporate 
Sustainability Reporting Directive.


