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l. Cross border financial crimes enforcement impact on compliance (1/7)
The PNF : a Prosecutor’s office specialized in complex and serious financial

offenses
= Prosecutor’s office created in 2014, in response to financial scandals to Prosecute complex and international financial
crimes

= Similar to the Serious Fraud office (UK) / the Department of Justice Fraud Section (USA)
= Offenses against public finances

= Offenses against probity

= Offenses against the functioning of financial markets

= Antitrust/Cartel offenses

Recent enforcement examples :

In December 2021, following an investigation led by the PNF, UBS has been sentenced to arecord fine of 1.8 billion
€ forillegal bank solicitation and aggravated tax fraud in France

In August 2021, following an investigation led by the PNF, JP MORGAN signed a CJIP with the PNF admitting to
complicity in tax fraud and agreed to pay a 25 million € fine
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l. Cross border financial crimes enforcement impact on compliance (2/7)

Technip (2010} : 212 million euros

Total (2013) : 217 million euros

Alstom (2014) : 683 million euros

Crédit Agricole (2015): 694 million euros
BNP Paribas (2017): 6.5 billion euros

Numerous legal proceedings initiated by US

authorities against French companies led to
important sanctions

* Companies must legally secure their operations in order to be protected from the risk of
criminal liability

* France needed to act in this area "to restore France’s sovereignty (... and to protect
(French] companies from laws and measures with extraterritorial scope" since "French
companies do not have the effective legal tools to defend themselves against
extraterritorial legal actions taken against them" Member of Parliement Raphaél Gauvain
Report, June 26 2019
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. Cross border financial crimes enforcement impact on compliance
(3/7)

" Enacted for the purpose of making it unlawful for certain
classes of persons and entities to make payments to foreign
governement officials to assist in obtaining or retaining
business

Foreign Corrupt Practices Act
USA (1977)

= Extraterritorial reach

= Defines four different offenses: (giving a bribe, receiving
a bribe, bribin? a Foreign Public Official, failing to

Bribery Act prevent bribery

UK (2010)

= Extraterritorial reach

= Aimed at strengheting French judicial sovereignty by
preventing the sanctionning of French persons by foreign

weln il Leiy judicial and regulatory authorities.

France (2016)

Extraterritorial reach
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. Cross border financial crimes enforcement impact on compliance

(4/), . | o |
Corporate compliance programs play an important role in protecting companies from
criminal prosecution by French or foreign authorities

= Compliance programs are internal mechanisms implemented by companies to detect and
prevent criminal conduct from occurring within the corporation

" The existence of an effective compliance program is an argument that can be raised to limit
the likelihood of criminal conviction of a corporation after its agent has broken the law

= |f the corporation is prosecuted for or convicted of the crime perpetrated by its agent,
having such a compliance program can lead to a sentence downgrade when the prosecution
is initiated by foreign authorities (e.g., United States Sentencing Guidelines)

= When authorities, whether French or foreign, are considering the implementation of a
negotiated justice agreement (DPA, CJIP), the existence of an effective compliance program
(as well as other factors such as the company's cooperation or track record) may be taken
into account
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l. Cross border financial crimes enforcement impact on compliance (5/7)

= the Sapin Il law requires companies

with at least 500 employees, or
belonging to a group of companies
whose parent company has its
registered office in France and whose
workforce includes at Ileast 500
employees, AND whose turnover
exceeds 100 million euros to set up a
system for the prevention and
detection of corruption and breaches
of probity

Compliance with the new obligation to
prevent corruption are be controlled
by an authority called the “Agence
Frangaise Anticorruption”. This
administrative authority has similar
investigating powers to those held by
the financial and competition
regulators

NAVACELLE
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. Cross border financial crimes enforcement impact on compliance

(6/ 7)

= Code of conduct including an anti corruption policy

The code of conduct is an internal document in which the company communicates its main commitments to conduct its
activities in compliance with the law and ethical principles. This code contains a section on the fight against
corruption, with the appropriate measures to prevent, detect and dissuade corrupt practices or influence peddling.

®" Whilsteblowing procedure

The purpose of an internal alert system is to enable the collection of reports from employees concerning the existence
of conduct or situations contrary to the company’s code of conduct. The company must have an internal procedure
defining the methods for handling alerts and must designate a responsible contact person (internal or external) in
charge of receiving and processing such alerts. Transposition of the EU Directive to come.

= Risk mapping

The purpose of risk mapping is to identify, analyze and prioritize the risks of exposure of the company to corruption
and influence peddling. It takes into account the nature of the activities, sectors and geographical areas in which the
company operates. The company’s anti-corruption procedures must be adapted to this risk mapping.

®= Duvue diligence process for third parties

The company must have in place a procedure for the prior assessment of the context of a transaction with third parties
(customers, first-tier suppliers and intermediaries) with which the company is considering entering into a contract. This
allows for an in-depth knowledge of the potential partner (e.g., shareholders, management, reputation) to avoid
exposure to legal risks (corruption, forced labor, ESG concern, etc).

8
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. Cross border financial crimes enforcement impact on compliance

(7/ 7)

= Internal control and audit process of the anti-corruption procedures

The company must set up aninternal control and evaluation system for the application of the eight pillars of the Sapin
Il law, which defines the role and responsibilities within the company (e.g., compliance, internal control, internal audit,
etc.). The company must control and evaluate the adequacy and effectiveness of its procedures and adapt them if
necessary. This internal evaluation must be periodic.

= Disciplinary system for violation of the code of conduct

The compliance program of the company must include a reminder of the company's internal disciplinary measure.
Sanctions must be provided for in the company's internal rules.

®" Training sessions for employees

The company's commitment to a compliance program to prevent the risk of corruption and influence peddling must be
reflected in the training of managers and employees in these issues. The training provided must be continuous,
pragmatic and educational, adapted to the exposure of employees to corruption risks, and evolving (e.g. adjustments
linked to the risk mapping).

®" |nternal and external accounting control procedure

The company must establish internal or external accounting control procedures to ensure that books, records and
accounts are not used to conceal corruption or influence peddling. These procedures are carried out as regularly as
possible by the persons responsible for them within the company.
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Il. Route to consider in case of reprehensible behavior (1/2)

Internal
investigation

NAVACELLE

Conducting an internal investigation

Process initiated by the company to enable it, when confronted with suspicions of
conduct that may constitute a violation of its internal rules or regulations or
legislation applicable to it, to determine whether these suspicions are well-
founded or not.

Internal investigation z an audit (consists in verifying the veracity of an entity’s
financial statements; mandatory annual process; general scope...).

The internal investigation : a compliance review (prophylactic and periodic
evaluation, or punctual due to events, of the proper deployment of the
compliance program within a given entity).
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Il. Route to consider in case of reprehensible behavior (2/2)

Internal investigation steps

Collect all the

documents and
mmmrd datawhichmay be |
useful for the
investigation

Focus on the attorney’srole

Establish an

Analyze documents

investigation plan and data

The attorney (Avocat in French) investigate to
obtain information in order to build a case and
Conductinterviews prepare his or her Client’s defense.

with people who Drawing up o
may have relevant conclusions He or she also has a decisive role thanks to:

information

. His knowledge of the law

c His experienceinjudicial matters

= His professional ethics

Advise Client on the The internal investigation can allow the
follow-up of the company to demonstrate its willingness to ° Confidentiality when communicating with his
cooperate with the prosecution authorities clients

investigation - self
reporting or not ?

which is important in cases where a CJIP is
under consideration.
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lll. General principle of criminal procedures in France

French criminal procedure is inquisitorial

Prosecutor or Judge has a proactive role during investigation (fact-finding process) as proceedings are conducted

Written investigation procedure

Any action taken by Prosecutor/Judge/Police must be reported in the criminal file to be discussed at a later stage by
the parties; there is, in principle, no off the record investigative acts

Investigations include exculpatory evidence

The investigators must include and investigate all exculpatory evidence available
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IV. Parties & protagonists in criminal procedures in France

Office of the Public
Prosecutor (“Parquet”)

The Investigating Judge

Suspect / Assisted
witness/Target/
Defendant

Civil Party (“partie
civile”)

NAVACELLE

Represents the interests of the State

Acts independently from the Ministry of Justice

Exercises prosecutorial discretion

Oversees Police Officers and Agents in the accomplishment of investigative acts

Leads complex criminal investigations at the request of the Prosecutor or the civil
party

Decides whether to refer the case to trial or to dismiss the charges

Is independent and impartial : the investigation’s purpose is to find the truth, with
equal emphasis on establishing innocence and guilt

In cases where an Investigating Judge is appointed, assisted witness and target
has an array of rights: access to the criminal file, may ask for certain investigative
acts to be conducted (interview, expertise, etc)

The suspect placed under police custody solely has access to his notification of
rights, his interrogation reports and his medical certificate

Alleged victims not necessarily involved in the proceedings
Has access to case file

Can still take an active part in the criminal proceedings by becoming a party to the
proceedings (by filing a criminal complaint or request to be party of the
proceedings)
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V. Timeline of criminal procedures in France
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VI. Corporate criminal liability under French Law (1/6)

= Since 2004, principle of General corporate criminal liability
= Article 121-2 of the penal Code in force today :

“Legal persons, with the exception of the State, are criminally liable for the offenses committed

on their behalf by their organs or representatives, according to the distinctions set out in
articles 121-4 (commission and attempted commission of an offense) and 121-7 (accomplice
theory).

However, local public authorities and their associations incur criminal liability only for offenses
committed in the course of their activities which may be exercised through public service
delegation conventions.

The criminal liability of legal persons does not exclude that of any natural persons who are
perpetrators or accomplices to the same act, subject to the provisions of the fourth paragraph
of article 121-3 (negligence, recklessness, breach of duty of care).”

= Corporate criminal liability applies to all private legal entities and public legal entities which
undertake private activities.
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VI. Corporate criminal liability under French Law (2/6)
Corporation only liable if offense “committed on their behalf by their organs or representatives”

Legal
representative or
organ

CEO is a representative of the
company

Bank Branch Manager is a
“representative” of the Bank

Central Risk Assessment Committee
is an “organ” of the holding
company

Organs

or

representatives

Person with a
delegation of
authority

The person in charge of health and
safety

Store Manager holding a sub-
delegation of authority

De facto “organs or representatives”

Employees of a subsidiaries, were de facto representatives of the parent company due to the group's cross-
functional organization and to the tasks entrusted to them, regardless of the absence of a legal link and

delegation of powers to them

NAVACELLE
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VI. Corporate criminal liability under French Law (3/6)

“Offenses committed on behalf” of - No legal definition
the legal entity ’

Caselaw
illustrations
Court held that the recruitment of illegal workers by the managing director of a company was carried out on behalf

of the company, which had to carry out several contracts, the consequence of which render the company criminally
liable

Court held that the offenses committed by a company’s CEO had promoted the company's trademark, so they had
"necessarily been committed on behalf" of that company

The offense is committed on "behalf" of the legal person if itis committed
in the course of an action that benefits the legal person oris carried out in
its own interest.
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VI. Corporate criminal liability under French Law (4/6)
The evolution of caselaw to determine the controlling mind

1. Unambiguous
identification

2. Inferred
identification

3. Unambiguous

identification

NAVACELLE

Judges had to unambiguoulsy identify the natural person who
committed the offense in order to hold the legal entity liable

Judges could be exempted from precisely identifying the physical
person who committed the offense if the circumstances made it
apparent that the offense could only have been committed or
condoned by the organs or representatives of the legal person

The Supreme Court reverted to its earlier case law and the judges
must therefore specify how the offenses held against the legal
person were committed on its behalf, by one of its organs or
representatives
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VI. Corporate criminal liability under French Law (5/6)

Transfer of liability through M&A :

= Until November 2020: An acquiring company is not criminally liable for
offenses committed by the acquired company before the merger
pursuant to the principle of personal liability set out in Article 121-1 of the
Criminal Code

= Supreme Court decision: An acquiring company may be held liable for
offenses committed by the acquired company before the merger under
certain conditions
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VI. Corporate criminal liability under French law (6 / 6)

Sentencing:
" Main/ Primary penalty : Fine (Art. 131-37 of the penal Code)

Fine for legal entities <5 x Fine for individuals (Art. 131-38 & Art; 131-40
penal Code)

Where there is an offense for which no provision is made for a fine to be

paid by natural persons, the fine incurred by legal persons is
€1,000,000.

= Accessory/ Secondary penalty (Art.131-39 of the penal Code) :

Dissolution of the company, ban on practicing one or more professions,
ban on tenders, ban on obtaining public financial aid, penalty of
confiscation + special sentences (e.g. compliance penalty for
corruption, illicit financing, etc.)
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VI. Negotiated Justice (1/2): CRPC - French Guilty Plea

= Only possible if admission of guilt

=  Available for natural persons and legal persons

= CRPCis proposed by the prosecutor or the investigative judge
(may be suggested by the offender)

" CRPCresultinlesser sentence for the offender (prison sentence <
3 years and in any case not more than half the sentence originally
incurred by the offender + fine < fine originally incurred by the
offender)

Judge agrees

Offender accepts Homologation
— hearing

Judge refuses

CRPC proposed by Prosecutor/judge

A 4

Offender refuses
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VIl. Negotiated Justice (2/2): CJIP - French Deferred Prosecution
Agreement

= CJIP =transactional mechanism & alternative to prosecution

" Limited to legal entities

= Negotiated with the Prosecutor

= Admission of facts with admission of guilt

" Transaction £ 30% of annual turnover + Compliance obligations
= Only for a specific list of offenses

Police Judicial
investigatio Investigatio Trial Phase

n n
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APPENDICES ‘@'

Website with numerous English language articles on Corporate crime/Compliance
Navacelle.law

"Recent developments in corporate liability in France and European Union and in legal
cooperation in cross-border investigations”, Navacelle, 20 April 2021 (Les développements
récents de la responsabilité pénale des entreprises en France et de la coopération juridique de
I"Union Européenne dans les enquétes transfrontaliéres (en anglais) - (navacelle.law))

=  "French anti-corruption initiatives for the period 2021-2030”, Navacelle, 14 July 2021, (Initiatives
francaises en matiére de lutte contre la corruption pour la période 2021-2030 (En anglais) -
(navacelle.law))

"The Judicial Public Interest Agreement on the right track to simplification”, Navacelle, 16
September 2021, (La Convention judiciaire d'intérét public (CJIP) sur la voie de la simplification
(en anglais) - (navacelle.law))
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https://navacelle.law/fr/
https://navacelle.law/fr/les-developpements-recents-de-la-responsabilite-penale-des-entreprises-en-france-et-de-la-cooperation-juridique-de-lunion-europeenne-dans-les-enquetes-transfrontalieres/
https://navacelle.law/fr/french-initiatives-in-the-fight-against-corruption-for-the-period-2021-2030-4/
https://navacelle.law/fr/the-french-dpa-on-the-way-to-simplification/

Stéphane de Navacelle Pierre Calderan

Member of the Paris and New York bars Member of the Paris and New York bars

sdenavacelle@navacelle.law pcalderan@navacelle.law

60 Rue Saint-Lazare

N AVAC E L L E www.navacelle.law 75009 Paris

+33148787678




