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TEXT OF THE REPORT 
 
The common law practice gave impetus to the introduction of internal investigations in France, 
which are now flourishing in the legal landscape and establishing a new way for lawyers to 
provide assistance and advice. 
The rules of professional conduct for lawyers are solid guarantees for companies in which 
investigations are carried out, as well as for their employees. This new practice leads to certain 
questions however, that are not addressed by the existing regulatory and legislative rules. 
In 2016, the Paris Bar Council set out the first guidelines, annexing them to the Paris Bar’s 
Internal Rules and implemented the preliminary steps of a warranted regulation. 
In the light of the ethical issues brought to the Council by practicing lawyers, it appears relevant 
today to add to the rules of professional conduct as applicable to internal investigations. 
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I. Current context 
 

1. Increase of internal investigations in France 
 

1. On March 23, 2020, the bill proclaiming a state of public health emergency was passed in 
the French National Assembly. It sets out additional governmental powers, the enforcement 
of regulatory measures and the limitation of civil liberties in order to counter Covid-19 on 
French soil. 
 

2. These initiatives marked a significant step forward in the field, in particular by requiring 
companies to set up whistleblowing reporting systems,1 by establishing the French Anti-
Corruption Agency (Agence Française Anticorruption, “AFA”)2 but also by adopting a new 
negotiation mechanism, the judicial public interest agreement (Convention Judiciaire 
d'Intérêt Public, “CJIP”),3 introducing a system of cooperation among authorities, lawyers 
and prosecuted persons, hitherto unknown in France.  

 
3. These initiatives have highlighted the mechanism of internal investigations, which enable 

companies to establish the veracity, the extent and the qualification of the reported facts and 
potentially to prove to the authorities their full involvement in the investigation and the 
resolution of misconduct.4 
 

4. The lawyer within the framework of an internal investigation may be called upon by a legal 
entity or by an individual:  

 
- The legal entity has recourse to an “investigating” lawyer to carry out an internal 

investigation, either as a preventive measure, in response to an alert or when an 
investigation into the potential illicit practices within the legal entity conducted by an 
administrative or judicial authority is already underway. 

- The individual has recourse to a lawyer when he/she is involved in the internal 
investigation, often at the time when he/she is interviewed by the lawyers conducting the 
internal investigation.  

 
5. In either case, the lawyer of the legal entity becomes an “investigator”, an information 

and “evidence collector”.  The lawyer’s role will be to assess the veracity of the reported 
facts, to identify the persons involved, to evaluate the legal risks related to the elements 
of which the lawyer will have become aware and to advise the client on the follow-up 
to be given to the internal investigation. 

 
2. Previous Bar work on the lawyer in internal investigations 

 

 
1 Ibid. 
2 Law n° 2016-1691 of December 9, 2016, on transparency, the fight against corruption and economic 
modernization, Article 1. 
3 Law n° 2016-1691 of December 9, 2016, on transparency, the fight against corruption and economic 
modernization, Article 22. 
4 Thus, in 2017, it was estimated that 300 lawyers in France were concerned by the practice of internal 
investigations, a figure that has probably increased since the entry into force of the Sapin II Law.  



 
 

[UNOFFICAL TRANSLATION BY NAVACELLE FOR INFORMATION PURPOSES ONLY] 
 

 
©NAVACELLE 2020 3 
 
 

6. The discussions led, in February 2016, to a report by Jean-Pierre Grandjean,5 which led 
in turn to the adoption on September 13, 2016, of the Vademecum of the lawyer 
conducting an internal investigation, by the Bar Council. This Vademecum was annexed 
to the Internal Rules of the Paris Bar (Règlement Intérieur du Barreau de Paris, 
“RIBP”).6 
 

7. More recently, and in order to respond to certain challenges encountered in practice, the 
Ethics Committee of the Paris Bar issued an opinion on December 4, 2018.7 
 

8. The questions raised were mainly linked to the choice of lawyer, the latter’s duties 
towards the employees during the investigation, the processing of elements collected 
during the investigation in the event of success or failure of the CJIP, the need to obtain 
a particular title to exercise the role of “investigating” lawyer, the duty of the lawyer in 
the event of a disagreement between the client and the prosecuting authority and the 
professional secrecy in the event of an agreement. 
 

3. Fellow practitioners regularly raise new questions on internal investigations  
 

9. Should the lawyer be mandated by a company as a preventive measure or should the 
lawyer be mandated because the prosecuting authority is already in charge of an 
investigation, the course of the investigation is supposedly identical. 

 
10. Once the scope of the lawyer’s mission has been determined, the lawyer will have to 

draw up an investigation plan, before starting the actual investigation and concluding it 
with the drafting of a report. In the absence of clear rules on the practice of internal 
investigations, the practice of internal investigations shakes up the applicable rules, 
from the stage of lawyer designation to the stage of execution and consequences of the 
issued report. 
 

II. Food for thought on new recommendations on the ethical framework of 
internal investigation 
 

11. The following recommendations intend to establish a precise framework that complies 
with existing regulatory and legal standards identical for all practitioners. 

 
1. Scope of professional secrecy in internal investigations 

 
12. In the recent years, the absolute and public order nature of professional secrecy which 

applies to lawyer-client communications has frequently been undermined by judicial 
authorities.8 This makes it all the more important to specifying the application of 
professional secrecy in the context of internal investigations. 
 

 
5 Jean-Pierre GRANDJEAN, “Rapport sur l’avocat chargé d’une enquête interne”, February 25, 2016. 
6 Bar Council, Vademecum of the lawyer conducting an internal investigation; adopted on September 13, 2016, 
Annexe XXIV of the National Internal Rules (Règlement Intérieur National, “RIN”). 
7 Opinion of the Ethics Committee of the Paris Bar Council on lawyers in charge of internal investigations, op.cit. 
8 Vincent Niore, “Le secret professionnel”, Bulletin des avocats du Barreau de Paris n°9, May 9, 2017, p.10. 
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13. The guidelines on the implementation of the judicial public interest agreement issued 
by the National Financial Prosecutor (Parquet National Financier, “PNF”) and the AFA 
states that not all the documents contained in the internal investigation report were 
necessarily covered by the professional secrecy of the lawyer. The guidelines provide 
that: “[in] the event that the company refuses to transmit certain documents, it is for the 
public prosecutor’s office to determine whether such refusal appears justified under the 
rules applicable to such secrecy. In the event of a disagreement, the public prosecutor’s 
office shall assess whether the failure to hand over the documents concerned adversely 
affects the level of cooperation of the company. This assessment considers, where 
appropriate, the legal consequences that waiving professional secrecy could have under 
foreign laws”.9  
 

14. The Council’s initial recommendations take into account the mission carried out by the 
lawyer in the context of the internal investigation (assistance/advice or expertise) in 
order to decide on the application of professional secrecy.10 The internal investigation 
insofar as it can serve and feed communications to the prosecuting authorities however, 
must be considered as part of an assistance and advice mission and must therefore be 
covered by professional secrecy.  
 

15. Therefore, and namely considering the PNF’s opinion on the matter, it is important that 
the Paris Bar be very clear on the application of professional secrecy to all 
communications between the “investigating” lawyer and the client.  
 

16. Be they minutes of interviews, analyses or reports, these documents are all drawn up by 
the lawyer for the client and are thereby covered by professional secrecy. Only the client 
is free to decide whether or not it is in his/her interest to hand them over to a third party 
– in this case to a prosecuting authority. This thereby limits the client’s obligation to 
communicate to company documents which may have been identified as relevant by the 
lawyer in the context of the internal investigation.  
 

17. In addition to the application of professional secrecy to communications in the context 
of the internal investigation, the question regarding the use of external experts (e.g. 
auditors or forensic experts) to assist the investigation also arose.  
 

18. In the United States, these experts are retained under privilege by the lawyer conducting 
the internal investigation. The engagement is generally a tripartite agreement between 
the lawyer, the company and the third party expert, which recognizes that all work is 
conducted under the direction of the law firm and would therefore be subject to the same 
professional secrecy and same privileges as an attorney’s work product. 

 
19. Similarly, any non-lawyer (assistants, experts, etc.) that a lawyer has recourse to and 

commissions in the course of his/her professional practice is bound by the same 
professional secrecy. The work produced by the non-lawyer in the context of an internal 
investigation is thereby within the scope of professional secrecy. 

 
9 Guidelines on the implementation of the judicial public interest agreement (Lignes directrices sur la mise en 
œuvre de la convention judiciaire d’intérêt public), p. 10. 
10 Bar Council, Vademecum of the lawyer conducting an internal investigation; adopted on September 13, 2016, 
Annexe XXIV of the RIN. 



 
 

[UNOFFICAL TRANSLATION BY NAVACELLE FOR INFORMATION PURPOSES ONLY] 
 

 
©NAVACELLE 2020 5 
 
 

 
2. “Investigating” lawyer – authorities interaction  

 
20. Cooperation with the authorities is consubstantial with the mission, if the aim is to 

obtain a negotiated settlement (DPA, CJIP). This raises the question of the role of the 
lawyer in these communications with the authorities. 
 

21. The guidelines issued by the PNF and the AFA specify that the spontaneous disclosure 
of facts to the public prosecutor’s office by the company and the communication of the 
conclusions of the internal investigation carried out in the company are two factors for 
the implementation of the CJIP.11 
 

22. They consequently recommend that, where parallel judicial and internal investigations 
are conducted, “regular exchanges between the public prosecutor’s office and the legal 
person’s counsel should ensure proper coordination”.12  
 

23. The Bar must reaffirm the necessary independence of lawyers vis-à-vis the authorities 
and the application of professional secrecy to the work carried out by lawyers in relation 
to internal investigations. Only in these circumstances will the “investigating” lawyer 
be able to communicate and negotiate with the authorities in the best interests of the 
client – who remains free to make decisions – and be in position to provide strategic 
advice to the client. 
 

24. It is important to stress that “the lawyer should at no time knowingly give the judge false 
or misleading information”.13 This rule is, of course, intended to apply in the context of 
the lawyer’s dealings with the public prosecutor’s office and/or investigating 
magistrates. The “trust in the courthouse” (foi du palais), which binds all officers of 
justice, is the facilitator of necessary communications for the elaboration of a CJIP or 
an arraignment on preliminary admission of guilt (Comparution sur Reconnaissance 
Préalable de Culpabilité, “CRPC”). When necessary, the lawyer must remind the client 
that his mission should in no way distort reality. 
 

III. Conclusion  

 
11 Guidelines on the implementation of the judicial public interest agreement issued by the National Financial 
Prosecutor’s Office (Lignes directrices sur la mise en œuvre de la convention judiciaire d’intérêt public), p. 9 
(“Spontaneous disclosure of the facts to the public prosecutor’s office by the company, if it occurs within a 
reasonable time, is taken into account favorably, both for the choice of recourse to the CJIP and as a mitigating 
factor in the assessment of the amount of the public interest fine. The assessment of the reasonable period of time 
by the public prosecutor’s office takes into account the time that elapsed between the time when the director of the 
legal entity became aware of the facts and the time when they were disclosed. The public prosecutor’s office 
endeavors to verify the impact of this period on the progress of the investigations and the sincerity of their results 
(in particular with regard to the preservation of evidence and the risks of consultation). The disclosure of facts 
must be detailed to enable the public prosecutor’s office to apprehend with a sufficient degree of precision the 
facts of which it was not yet aware (...) The public prosecutor’s office expects the legal entity that intends to benefit 
from a CJIP to have actively participated in investigating the truth by means of an internal investigation or an in-
depth audit on the facts and the deficiencies of the compliance system that favored the commission of the 
misconduct. The conclusions of this inquiry must be communicated within a period compatible with the 
requirements of the judicial inquiry”). 
12 Ibid. 
13 RIN, Article 21.4.4. 



 
 

[UNOFFICAL TRANSLATION BY NAVACELLE FOR INFORMATION PURPOSES ONLY] 
 

 
©NAVACELLE 2020 6 
 
 

 
25. This new development of internal investigations offers new and significant professional 

perspectives to lawyers. The practice and legal developments in relation to the 
obligations of legal entities will certainly lead to new interests for and challenges that 
lawyers will have to overcome.  

 
IV. Draft resolution 

 
26. Resolution :  
 
“The Bar Council reaffirms the essential task to be undertaken by lawyers in internal 
investigations. It stresses the fundamental importance of professional secrecy – in the 
context of the lawyer’s assistance, representation and advisory mission –, of the trust in 
the courthouse, namely in relation to communications with the judges and to the guarantees 
provided by the essential principles governing the practice of the profession.  
 
It amends the Vademecum on the Investigating Lawyer14 as follows.” 
 

 
14 Bar Council, Vademecum of the lawyer conducting an internal investigation; adopted on September 13, 2016, 
Annexe XXIV of the RIN. 
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V. Annexe XXIV  
 
Vademecum of the lawyer conducting an internal investigation  
 
In a deliberation dated March 8, 2016, the Paris Bar Council considered that internal 
investigations fall within the lawyer’s professional scope (excluding the investigation 
and research activity referred to in Article L621.1 of the National Security Code), be 
they within the scope of Article 6.2 paragraph 5 of the RIN (expertise activity), or within 
the scope of Articles 6.1 and 6.2 paragraph 2 of the RIN (assistance and advisory 
activities). 
 
In a deliberation dated December 10, 2019, the Paris Bar Council amended the 
Vademecum as follows. 
 
In accordance with this resolution, recommendations have been adopted in view of this 
activity and are to be annexed to the RIBP15. 
 

1. The lawyer leading an internal investigation shall in all circumstances abide by our 
essential principles (Article 1.3 RIN). The lawyer will ensure the abidance by the 
principles of conscience, independence, humanity, loyalty, delicacy, moderation, 
competency and prudence. The lawyer will refrain from exerting any pressure on the 
people he/she will speak with. 
 

2. The lawyer will enter into an agreement with the client which, in addition to the terms 
of remuneration, will define the purpose of the lawyer’s mission. 
 

3. As in all matters, the lawyer in charge of an internal investigation is bound by 
professional secrecy solely with respect to his/her client – no other person may request 
to benefit from it. In accordance with the rules of professional secrecy, when a report or 
any other document is drawn up by the lawyer during his/her mission, it is handed over 
to the client exclusively, who remains free to pass it on to a third party. 
 

4. Prior to any contact with third parties in order to carry out the internal investigation, the 
lawyer will explain his/her mission and it’s non-coercive nature; the lawyer will specify 
to them that their communications are not covered by professional secrecy to thand that 
their statements may be included in the lawyer’s report. 
 

5. The lawyer conducting an internal investigation shall refrain from accepting an 
investigation that would lead to an assessment of work previously carried out by 
him/her. 
 

6. In all circumstances, the lawyer shall indicate to the persons he/she interviews during 
the investigation that he/she is not their lawyer but acts on behalf of the client who has 
commissioned him/her to complete this investigation. 
 

7. The lawyer will explain to the persons interviewed and others contacted for the needs 
of the internal investigation that the professional secrecy by which he or she is bound 

 
15 The Paris Bar Internal Rules. 
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with respect to his/her client is not binding with respect to them, and that the statements 
and other information collected during the investigation may thereby be used by the 
client, as well as the report that will potentially be communicated to the client. 
 

8. The lawyer will inform the persons being interviewed that they may be assisted or 
advised by a lawyer should it appear, before or during her hearing, that they may be 
accused of misconduct following the internal investigation. 
 

9. The lawyer may assist his/her client in amicable or contentious proceedings, relating to 
or arising from the internal investigation, but should refrain from doing so, namely on 
account of the principle of delicacy, to represent the client in proceedings brought by 
the client against a person the lawyer has interviewed during the internal investigation. 
 

10. The lawyer conducting an internal investigation shall ensure that he/she is independent 
in the governance of the investigation and possible communications with an authority. 
If the internal investigation is called into question, the lawyer may recommend to his/her 
client to be represented by another lawyer for the separate stages of the internal 
investigation. 
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